IN THE FEDERAL SHARIAT COURT OF PAKISTAN
(ORIGINAL JURISDICTION)

PRESENT
MR. JUSTICE DR. SYED MUHAMMAD ANWER, ACTING CHIEF JUSTICE
MR. JUSTICE KHADIM HUSSAIN M. SHAIKH, JUDGE

SHARIAT PETITION NO.5/1 OF 2020
Hammad Hussain son of Muhammad Hussain Pervez Butt, R/O House No.39,
Street No.01, Sector E, DHA Phase-1, Islamabad.

...... Petitioner
versus

1. Federation of Pakistan through Secretary Ministry of Law and Justice, 3rd
Floor, R&S Blocks, Pak Secretariat, Red Zone, Islamabad.

2. Ministry of Human Rights, through its Secretary, 9t Floor, New Pak
Secretariat, Kohsar Block, Sector F-5, Islamabad.

3. SAFFR (Shemale Association for Fundamental Rights) through its
representative Ms. Nadeem Kashish, Member of the National Committee
for Implementation of the Transgender Persons (Protection of Rights) Act,
2018 officially constituted by the Ministry of Human Rights, having its
registered office at Near Falahi Markaz, Quaid-e-Azam University Road,
Bari Imam, Islamabad.

4. Nayyab Ali, father’s name Muhammad Asif, Resident of House No.250,
Street No.83, Sector I-10/2, Islamabad.

...... Respondents

LINKED WITH

SHARIAT PETITION NO.6/1 OF 2020

Muhammad Irfan Khan son of Lal Khan Sehraee, R/O House No.CB-66/A,
Gulshan Colony, Tehsil Taxila, Wah Cantt.

...... Petitioner
versus

1. Federation of Pakistan through Secretary Ministry of Law and Justice, 3rd
Floor, R&S Blocks, Pak Secretariat, Islamabad.
2. Ministry of Human Rights, 9t Floor, New Pak Secretariat (Kohsar Block),
Sector F-5, Islamabad.
...... Respondents
LINKED WITH
SHARIAT PETITION NO.5/1 OF 2021
Muhammad Bin Sajid son of Sajid Igbal, R/O Flat No.801, Qurtuba Heights,
Street No.15, E-11/4, Islamabad.

...... Petitioner
versus

1. Federation of Pakistan through Secretary Ministry of Law and Justice, Pak
Secretariat, Islamabad.
2. Ministry of Human Rights, Government of Pakistan through Secretary,
Ministry of Human Rights, Pak Secretariat, Islamabad.
...... Respondents
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LINKED WITH

SHARIAT PETITION NO.6/1 OF 2021

1. Hammad Hussain son of Muhammad Hussain Pervez Butt, R/O House
No.39, Street No.01, Sector E, DHA Phase-1, Islamabad.

2. Muhammad Irfan Khan son of Lal Khan Sehraee, R/O House No.CB-66/A,
Gulshan Colony, Tehsil Taxila, Wah Cantt.

...... Petitioners
versus

1. Federation of Pakistan through Secretary Ministry of Law and Justice, 3rd
Floor, R&S Blocks, Pak Secretariat, Islamabad.
2. Ministry of Human Rights, 9t Floor, New Pak Secretariat (Kohsar Block),
Sector F-5, Islamabad.
...... Respondents

LINKED WITH

SHARIAT PETITION NO.2/1 OF 2022

Abdur Rehman Advocate, S/O Muhammad Bashir, Office No.62, First Floor,

Justice Retd. Khawaja Muhammad Sharif Block, District Courts, Rawalpindi.
...... Petitioner

versus

1. National Database and Registration Authority (NADRA) having its Head
Office at State Bank of Pakistan Building, Shahrah-i-Jamhuriat, G-5/2,
Islamabad through its Chairman.

2. Federation of Pakistan through Secretary, Ministry of Interior, R Block,
Pak Secretariat, Islamabad.

...... Respondents

LINKED WITH

SHARIAT PETITION NO.3/1 OF 2022

Hammad Hussain son of Muhammad Hussain Pervez Butt, R/O House No.39,
Street No.01, Sector E, DHA Phase-1, Islamabad.

...... Petitioner
versus

1. Federation of Pakistan through Secretary Law & Justice, 34 Floor, R&S

Blocks, Pak Secretariat, Red Zone, Islamabad.
2. NADRA through its Chairman, State Bank Building, G-5/2, Islamabad.

...... Respondents

LINKED WITH
SHARIAT PETITION NO.6/1 OF 2022 a/w Sh. Misc. App. No.7/1 of 2022
Hammad Hussain son of Muhammad Hussain Pervez Butt, R/O House No.39,
Street No.01, Sector E, DHA Phase-1, Islamabad.

...... Petitioner
versus

1. Federation of Pakistan through Secretary Ministry of Human Rights,
Human Rights Division, State Life Tower, Building No.5, Service Rd., F 6/4,
Blue Area, Islamabad.

...... Respondent
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LINKED WITH

SHARIAT PETITION NO.7/1 OF 2022

RJS Life Care (NGO) through its Executive Director Mr. Safdar Hayat son of
Sikandar Hayat, Office No.6, 3rd Floor, Al-Janat Arcade, Sector G-11 Markaz,
Islamabad.

...... Petitioner
versus

2. Federation of Pakistan through Secretary Ministry of Law and Justice, 3rd
Floor, R&S Blocks, Pak Secretariat, Islamabad.
3. Ministry of Human Rights, 9th Floor, New Pak Secretariat (Kohsar Block),
Sector F-5, Islamabad.
...... Respondents
LINKED WITH
SHARIAT PETITION NO.14/1 OF 2022
Jamiat Ulema-e-Islam Pakistan, through its Incharge Legal, Masjid Farooq-e-
Azam, Street No.41, Sector 1-9/4, Islamabad.

...... Petitioner
versus

Federation of Pakistan through Secretary Ministry of Law and Justice, Pak
Secretariat, Islamabad.
...... Respondent

LINKED WITH

SHARIAT PETITION NO.18/1 OF 2022

1. Muhammad Younus Qureshi S/O Abdullah Qureshi, Masjid Al Forqan Ahel
Hadith St:54, Sector G-9/4 (President Ulama-e-Mashaiakh Yakjethi Council
Pakistan, Islamabad)

2. Ehtesham ul Haq Kayani S/O Ashan ul Haq Kayani, House No.NA-163/E,
Mohal New Mulpur, 7th Road Satellite Town, Rawalpindi.

3. S. Tayyab ur Rahman Zaidi S/0 S. Fayyaz Muhammad Zaidi, Masjid Usman
bin Afan, Sector G-11/2, Islamabad.

4. Syed Talib Hussan Zaidi S/0 Faiz Muhammad Zaidi, Masjid Alsafa Satellite
Town, Rawalpindi.

5. Fazal ur Rehman S/0 Akram Khan, Abbottabad.

...... Petitioners
versus

1. National Database and Registration Authority (NADRA) having its Head
Office at State Bank of Pakistan Building, Shahrah-i-Jamhuriat, G-5/2,
Islamabad through its Chairman.

2. Federation of Pakistan through Secretary, Ministry of Interior, R Block,
Pak Secretariat, Islamabad.

...... Respondents

LINKED WITH

SHARIAT PETITION NO.20/1 OF 2022

Nauman Ashraf, Advocate son of Muhammad Ashraf, Resident of Kot Allah

Rakha Bhatti, Hanjar A Kalan, Post Office Khas, Tehsil Pattoki, District Kasur.
...... Petitioner

versus
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1. Federation of Pakistan through Secretary Ministry of Law and Justice,
Pakistan Secretariat, Presidency Road, Islamabad.
2. Ministry of Law and Justice, through its Secretary, 3rd Floor, R&S Blocks,
Pak Secretariat, Red Zone, Islamabad, Islamabad Capital Territory.
...... Respondents
3. Council of Islamic Ideology, through its Secretary, Office at 46, Ataturk
Ave, G-5/2, Islamabad.
...... Performa Respondent
LINKED WITH
SHARIAT PETITION NO.01/1 OF 2023
1. Tanzim-i-Islami Pakistan through its Nazim-e-Aala (Administration and
Legal Affairs) Azhar Bakhtiyar Khilji, having Head Office at Darul-Islam
23KM Chung Multan Road, Lahore.
2. Muhammad Asghar son of Pinnu Khan, Zonal Nazim, Tanzeem-i-Islami
Pakistan, resident of Village Sagot, Tehsil Kalar Syedan, District Rawalpindi.
...... Petitioners

versus

Federation of Pakistan through Federal Ministry of Law, Justice and Human
Rights, Islamabad.
...... Respondent

For Petitioners: Mr. Kamran Murtaza and Mr. Rizwan Aijaz, Advocates for
petitioner in S.P. No.14/1/2022
Mr. Imran Shafique, Advocate for Senator Mushtaq Ahmad
Khan, petitioner in S.P.No.05/1/2020
Mr. Umar Farooq Malana and Mr. Mazhar ul Haq Hashmi,
Advocates in-person in S.P.No.05/1/2020
Mr. Abdur Rehman, Advocate/petitioner in-person in
S.P.No.2/1/2022, S.P.N0.05/1/2020 and S.P. No.6/1/2021
Mr. Muhammad Younas Mayo, Advocate for petitioners in S.P.
No.1/1/2023
Syed Sikander Abbas Gillani and Mr. Faiz Rasool Jalbni,
Advocates for petitioner Syed Iftikhar Hussain Naqvi Al-Najfi
in S.P.No.05/1/2020
Ch. Ehsan Majeed Gujjar and Mr. Ghulam Mujtaba Ch.,
Advocates for petitioner in S.P. No.20/1/2022
Ms. Misbah Akram, Advocate in-person in S.P.No.05/1/2020
Orya Magbool Abbasi, petitioner in-person in
S.P.No.05/1/2020
Hammad Hussain, petitioner in-person in S.P.No.05/1/2020,
S.P.No.6/1/2021, S.P. N0.3/1/2022 & S.P. No.6/1/2022
Muhammad Irfan Khan, petitioner in-person in S.P.
No0.06/1/2020 and S.P. No.6/1/2021
Muhammad Bin Sajid, petitioner in-person in S.P. No.5/1/2021
Safdar Hayat, Executive Director, R]S Life Care (NGO),
petitioner in-person in S.P.No.7/1/2022
Muhammad Younas Qureshi, petitioner in-person in
S.P.No.18/1/2022
Najib-ul-Haq and Muhammad Irfan, petitioners in-person in
S.P.No.05/1/2020
Saad Mehmood, petitioner in-person in S.P.No.05/1/2020
Ms. Almas Bobby, petitioner in-person in S.P.No.05/1/2020
Muhammad Shoaib, petitioner in-person in S.P.No.05/1/2020,
S.P.N0.06/1/2021 and S.P. N0.02/1/2022
Mr. Ansar Javaid, Chairman Birth Defects Foundation in
S.P.No.05/1/2020
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For Respondents:

As Experts:

Ch. Ishtiaq Mehrban, Mr. Khaleeq Ahmad and Mian
Muhammad Faisal Irfan, DAGs for Federation

Raja Muhammad Jawad Arsalan and Mr. Sarbuland Khan,
Asst. Attorney General for Federation

Ms. Shazeen Abdullah and Mr. Imran Shaukat Rao, Assistant
A.G., Punjab

Barrister Ahsan Hameed Dogar on behalf of Advocate General,
Sindh

Mr. Muhammad Bashar Naveed, Mr. Naseer-ud-Shah, Asst.
Advocate General, KP

Mr. Zahid Yousif, AOR/Law Officer, KP.

Mr. Fareed Ahmad Dogar, Assistant A.G., Balochistan

Mr. Adeel Obaid, Mr. Ghulam Hassan, Ms. Maimana Khattak,
Raja Qaiser Mehmood, and Mr. Muhammad Hassan, Law
Officers, Ministry of Human Rights, Islamabad

Mr. Ali Raza Bhutta, Secretary, Ministry of Human Rights

Mr. Muhammad Hassan Mangi, D.G., Ministry of Human Rights
Ms. Rubina Kausar, Focal Person, Ministry of Human Rights
Mr. Igbal Pasha, Director, Ministry of Human Rights

Mr. Naveed Ahmad, Mr. Inayat Ali Khan, Mr. Mohsin Matloob,
Ubaid-ur-Rehman and Ms. Sameera Maqgsood (Law Officers),
NADRA

Mr. Kashif Nazar (Director Operations), Mr. Saqib Jamal
(Director Legal) Mr. Mujahid Khan and Ch. Muhammad
Farooq (Deputy Director-Legal) and Hassan Igbal (Asst.
Director), NADRA.

Mr. Farhat Ullah Babar, Advocate in-person in S.P.No.05/1/2020
Ms. Sara Malkani, Advocate for Shahzad Ahmed Ujjan alias
Shahzadi Rai in S.P.No.05/1/2020

Muhammad Sherkan Malik, respondent in-person in
S.P.No.05/1/2020

Mr. Attaullah H. Kundi, Advocate for respondent Muhammad
Sarim Imran alias Saro Imran in S.P.No.05/1/2020
Nadeem-uz-Zafar Khan alias Kashish and Julie Malik,
respondents in-person in S.P.No.05/1/2020

Barrister Qasim Nawaz Abbasi, Advocate for Nayyab Ali in
S.P.No.05/1/2020

Mr. Asad Jamal, Advocate for respondent Malik Rizwan
Mehmood alias Bubbli Malik and Aisha Mughal

Mr. Ibrar-ul-Hassan, Deputy Director and Malik Zafar Alj,
Assistant Director (Legal), BISP.

G.M. Jakhrani, Deputy Director, Ministry of Health.
Muhammad Asim Sharif alias Reem Sharif, respondent in-
person

Ms. Rabiya Javeri Agha (Chairperson), Muhammad Arshad
(D.G), Mian Waqgar Ahmed, Mr. Muhammad Mubeen and (Law
Officers), National Commission for Human Rights

Mr. Asif Sohail, Director (Lit), Ministry of NHSR&C

Ms. Fozia Jalal (Director) Council of Islamic Ideology, Islamabad.
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Mufti Muhammad Zubair, Member Council of Islamic
Ideology, Karachi

Mr. Muhammad Alij, Law Officer, Transgender Protection
Center, Islamabad.

Awais Malik, Child Protection Officer, Child Protection
Institute, Islamabad.

Mr. Azizullah Khan, Section Officer (Hajj Policy), M/o
Religious Affairs

M/s Muhammad Irfan Gondal (PCRDP Director Programs),
Muhammad Shahid Rana (Director), Iftikhar Ahmad Buttar
(Dy. Director), Tariq Ismail and Umme Umaira, (Litigation
Officer), Social Welfare Department and Bait-ul-Mal, Punjab.
Mr. Muhammad Qayyum, Deputy Director on behalf of
Secretary Social Welfare Department, KP.

Ibrar Ullah, A.D., Social Welfare Department, KP

Syed Atta Ullah Shah, Additional Secretary, Social Welfare
Department, Sindh

Social Welfare Department and Bait ul Mal, Rawalpindi.

Ms. Saeeda Manan, Director Social Welfare Department,
Balochistan

Zamurrad Khan, CEO, Pakistan Sweet Home and Khurshid
Malik, Pakistan Sweet Home

Mr. Azam Nazir Hashmi, Advocate on behalf of Akhuwat
Foundation

Dr. Syed Imran Murtaza (Medical Superintendent), Mudassar
Ali (Manager Research Associate) and Muhammad Ashraf
(Project Manager - Khawaja Sira Support Program), Akhuwat
Fountain House, Lahore.

Dates of Shariat Petition No.05/1 of 2020 (19.03.2020)
Institution: Shariat Petition No.06/1 of 2020 (03.12.2020)
Shariat Petition No.05/1 of 2021 (06.04.2021)
Shariat Petition No.06/1 of 2021 (06.05.2021)
Shariat Petition No.02 /1 of 2022 (16.12.2021)
Shariat Petition No.03/1 of 2022 (02.12.2021)
Shariat Petition No.06/1 of 2022 (24.01.2022)
Shariat Petition No.07/1 of 2022 (26.01.2022)
Shariat Petition No.14 /1 of 2022 (26.09.2022)
Shariat Petition No.18/1 of 2022 (13.10.2022)
Shariat Petition No.20/1 of 2022 (22.10.2022)
Shariat Petition No.01/1 of 2023 (26.01.2023)

Dates of 30.09.2020, 21.10.2020, 18.11.2020, 22.12.2020,
Hearing: 05.05.2021, 27.10.2021, 02.12.2021, 17.01.2022,
17.02.2022, 03.03.2022, 04.03.2022, 24.03.2022,
11.04.2022,20.09.2022, 18.10.2022, 02.11.2022,
10.11.2022, 24.11.2022, 29.11.2022, 07.12.2022,
13.12.2022,15.12.2022,10.01.2023, 17.01.2023,
25.01.2023,07.02.2023, 15.02.2023, 21.02.2023,
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28.02.2023,02.03.2023, 09.03.2023, 15.03.2023,
22.03.2023, 28.03.2023, 04.04.2023, 06.04.2023,
10.04.2023, 13.04.2023, 26.04.2023, 02.05.2023,
03.05.2023, 06.05.2023, 09.05.2023, 10.05.2023,

Date of Last

Hearing: 11.05.2023
Date of

Judgment: 19.05.2023

JUDGMENT

DR. SYED MUHAMMAD ANWER, AC]: Through this single judgment,

we intend to decide all the twelve Shariat Petitions, through which several
petitioners have challenged various sections of the Transgender Persons
(Protection of Rights) Act, 2018 (hereinafter referred to as “Impugned Act /
Law”) and provisions of the Transgender Persons (Protection of Rights)
Rules, 2020 made under Section 20 of the impugned Act. In addition to that
some of the petitioners have challenged Regulation 13(1) of the National
Database and Registration Authority (Application for National Identity Card)
Regulation, 2002 made under the National Database and Registration
Authority Ordinance, 2000. They also challenged policy followed by the
National Database and Registration Authority (hereinafter referred to as
“NADRA”) regarding registration of transgender persons pursuant to the
Transgender Persons (Protection of Rights) Act, 2018 i.e. the impugned Act.

2. In response to these petitions, the departments, which are arrayed as
respondents in these petitions, duly submitted their written replies. In
addition to that, some persons who are intersex and also those persons who
identified themselves as either “intersex” or “transgender women” also
appeared before this Court and requested to be impleaded as party in these
cases. Apart from that, some psychologists, therapists, gender experts,

scholars and members of civil society also requested this Court to be heard
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being experts in the captioned Shariat Petitions. All such requests from both
the sides were accepted and they have been granted an opportunity to
submit their arguments, verbal or written.

3. All the petitioners as well as the respondents and subsequently
impleaded parties have been heard at length and were also given the chance

to submit their written arguments.

ARGUMENTS OF THE PETITIONER

i. Hammad Hussain and some other petitioners

4, They mainly argued that in the garb of the impugned Act homosexuality
will get a legal cover and it will become easy for sexually perverted people to
indulge in such a major sin. They also argued that the teachings of Islam in the
light of Holy Quran and Sunnah are clear regarding the permissible and
impermissible sexual activities between the human beings. According to these
petitioners the impugned Law will help in promoting illegal sexual activities,
especially homosexuality in the society. Islam clearly restricts and limits sexual
relations except between duly wedded male and female persons. Any immoral
sexual activity outside the wedlock by any person, male or female, is termed as
“Al-Fahishah” (43=4)), The word Fahishah literally means anything that exceeds

the bounds of rectification or rectitude.

(_‘f}b)‘ﬂ‘kcyuﬁw@ﬁ‘a"ifd}ggf.’u’!J’;

5. In the Holy Quran, this word is used in many verses but in the following
verses, this word can be translated in English as “gross, immodest, lewd,
obscene, etc.” The Almighty Allah has directed us to stay away from indulging
in immoral and shameful activities. Allah has also associated such acts with
Shaitan and termed these gross and immoral activities as major sins. Some of

which are even punishable crimes according to the Holy Quran and Sunnah of
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the Holy Prophet (%). In the following verses, Allah (SWT) categorically directs
that these immoral activities are acts of Shaitan, therefore, keep yourself away
from them. They relied on the following verses of the Holy Quran:

Surah An-Nahl (Verse-90), Surah Al-Imran (Verse-135),

Surah An-Nur (Verse-21), Surah Al-A’raf (Verse-33) and
Surah Al-Baqarah (Verse-219)

6. They also argued that the Holy Quran discusses some of the arguments
forwarded by the non-believers to justify in some way these immoral
activities. Some of the people say that they indulge in different immoral
activities considering it as part of their tradition and culture. The Holy Quran
rejected this argument for justification of immoral and shameful activities
being part of tradition or culture, hence considers it as deed of Shaitan,
therefore, forbidden in Islam. In this regard Verse-28 of Surah Al-A'raf (7:28)

states as follows:

= taaally 5 ¥ al ) Jh%e Uoal 45 el Tgle s AT ;u;‘_o.\jm\a\j
Ol Y Ll e Gl sl

[ﬂf&.lyui‘QQ{JL/C}U”/Uﬁ/d.ﬁfu?:é;gjjz./”gﬁj?cnlJ/u?/}l)

K‘ﬁnjiuyf.:,g‘ﬁl.:,w'Ju;("M-tz;uff/;f@/ﬂ&@p;wﬁj,ﬁ%p(Eué

“And when they commit an immorality, they say, "We found our

fathers doing it, and Allah has ordered us to do it." Say, "Indeed,

Allah does not order immorality. Do you say about Allah that

which you do not know?””

Similarly, there are people who stress that by indulging in some
immoral activities one can earn some money which can save that person from
hunger or poverty. The Holy Quran also refuted these arguments because
according to the Holy Quran the Provider of Food and Sustainer of the
Universe is only Allah the Almighty. Such feeble arguments are forwarded by

Shaitan to misguide or derail the human beings from straight path. Verse-268

of Surah Al-Bagarah is relevant in this regard, which is reproduced as under:
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“Satan threatens you with poverty and orders you to immorality,
while Allah promises you forgiveness from Him and bounty. And

Page | 10

Allah is all-Encompassing and Knowing.”

Hence on the basis of these verses, the petitioners stated that in the

light of abovementioned verses:

There is no space for sex industry including homosexuality and
other sexual perversions and sexual degeneracies in any manner
and form, hence there is no concept of sex workers, etc. in an
Islamic state.

In an Islamic state, any immoral, shameful and lewd activity
cannot be allowed to continue being a part of tradition of any

community within the society.

7. According to the petitioners, in Islamic law there is a concept of having

preventive steps by the State in a society regarding these actions which may

lead to some illegal or immoral activities and result into a crime or a major

sin. In this regard the Holy Quran clearly declares the publicizing of any

immoral act as an act of Shaitan and declared it as prohibited. Verse-19 of

Surah An-Nur (24:19) states this phenomena as follow:

A5 DAy AT 3 adl St 241 T iale Gl 3 Al sl of & siad (ol &)
sl ¥ il gl

/51gﬁb‘alkﬂbz”_)m()u:o]’l’uig}/uig &?{_ufui”}”fujf./%{.fagulf}’ﬁm

-&‘gwf‘}‘}ul%&wﬁ
“Indeed, those who like that immorality should be spread [or
publicized] among those who have believed will have a painful

punishment in this world and the Hereafter. And Allah knows and
you do not know.”
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8. The petitioners vehemently stressed that homosexuality is strictly
prohibited in Islam. Likewise all the other Abrahamic religions have also
declared homosexuality as one of the major sin. In this regard, the following

verses of the Holy Quran are most relevant:

Surah Al'‘Ankabut (Verse-28) S o
Cnelall (52 081 Ge Ly o850 L Al & AT 20 0581 06 3 s 515
e Vhedid e Frl wlF L8 (CHF N e (TGl U2 Dbl
iy (KQ!LJ(

“And [mention] Lot, when he said to his people, "Indeed, you
commit such immorality as no one has preceded you with from
among the worlds.”

Surah Al-A’raf (Verse-80 and 81)
B Y Ghaladl G2 28 G Uy BB G Al G50 el 08 3 B3
(AVY O30 238 A0 0 "l 35 B 835 Ja 30 O3
c("fnz./u{rﬂéyémf"g@_(}@z.uyx'tc::,w?gsff/u/r‘i’vfué.ﬁgem
3 S Uit &Sy S QB Fs Fa U L p S e Ut i
(ADxt L1 i e w F,J/:/ =P _w L/f/,: Us ks

“And [We had sent] Lot when he said to his people, "Do you
commit such immorality as no one has preceded you with from
among the worlds?” (80) Indeed, you approach men with desire,
instead of women. Rather, you are a transgressing people.” (81)

Further, the following references of the bible were quoted by the
petitioners to support their arguments that even in Judaism and

Christianity, homosexuality is a major sin, hence prohibited:

1. Leviticus 18:22: "You shall not lie with a male as with a woman; it
is an abomination.”

_cb;gfljfﬁ'J]&l-éjgc«wujem’txé)/g/u;/

2. Leviticus 20:13: "If a man lies with a male as with a woman, both
of them have committed an abomination; they shall surely be put
to death; their blood is upon them.”

OJ-LLLB:‘JC.'«}"L’f&ELJ]&?JJ}/U]D?é/&WU/?LJ/(-/))JC/&//?
Ui e
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3. Romans 1:26-27: "For this reason God gave them up to
dishonorable passions. For their women exchanged natural
relations for those that are contrary to nature; and the men
likewise gave up natural relations with women and were
consumed with passion for one another, men committing
shameless acts with men and receiving in themselves the due
penalty for their error.”

Ll el §7 3B 15l U S P S o
yz:/‘uﬁc«ﬁfzJé./u.{'/b@fcawg/jjvLJI?}/C/JJ _éwu@&/é}
_ggJ»,.,wb»mu(fw@luﬁuy)"%lL/fitg;jvéu»/Lu»/-Z

4. 1 Corinthians 6:9-10: "Or do you not know that the unrighteous
will not inherit the kingdom of God? Do not be deceived: neither
the sexually immoral, nor idolaters, nor adulterers, nor men who
practice homosexuality, nor thieves, nor the greedy, nor
drunkards, nor revilers, nor swindlers will inherit the kingdom of
God.

:/Kt):u4&:/Kr1;!uj”uf;%}vﬁuj’gufuﬁy/;w@;gJ;buw’wfaw:ﬁjg
_Zufgu:f o /;gﬁt‘/;gd/w_/,f;/;‘”‘ug;},:@ /“q,{uu;; ag;ﬂ:c//vu‘f’ A

ARGUMENTS OF THE SENATOR MUSHTAQ AHMED KHAN

9. Senator Mushtag Ahmad Khan argued his case in person as well as
through his counsel at length and stated that the terms “gender” and “sex” in
the impugned law are considered as two different things, whereas in Islam
there exists no difference between the terms “gender” and “sex”. They referred
and relied on many injunctions of Islam from Quran and Sunnah of the Holy
Prophet (%), wherein the injunctions of Islam are subjected to the biological
sex of a person. According to him, some of the injunctions of Shariah or
Ahkamaat (<=\a)) are based on the sex of a person like injunctions regarding
marriage (z\%), divorce (3>%) inheritance (<d5), ablution (< 4k 5sl) and
dressing of women (2. a5%al) as well as directions regarding different types of
worships and prayers like Salat (3>u<), Som (2s<) and Hajj (z>) etc. In support
of this part of his arguments he relied upon many verses of the Holy Quran

and abundance of Ahadith of the Holy Prophet ().
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10. He vehemently argued that the term “transgender” is not defined in the
impugned law according to the general principle of legislative drafting
because according to the principles of legislative drafting a term in any law,
which is to be defined, normally begins with the words “means” or “includes”,
whereas under Section 2(1)(n) of the impugned Act, the phrase “transgender
person” is listed in the section 2 of the impugned Act that contains definitions
but the term “transgender” itself is not defined as required, because it does
not follow up with the words “means” or “includes” like “transgender means”
or “transgender includes”, instead the Section 2(1)(n) of the impugned Law
states as follows:

(n)  "transgender person"” is a person who is-

(i) intersex (khusra) with mixture of male and female genital
features or congenital ambiguities: or

(ii)  eunuch assigned male at birth, but undergoes genital
excision or castration; or

(iii)  a transgender man, transgender woman, Khawaja Sira or
any person whose gender identity or gender expression
differs from the social norms and cultural expectations based
on the sex they were assigned at the time of their birth.

Under Section 2(1)(n) of the impugned Act, the phrase “transgender
person” is defined in three categories.
11.  Senator Mushtaq Ahmed stated that according to Section 2(1)(n)(i) of
the impugned Act, the “transgender person” is a person who is “intersex”
(Khusra) with mixture of male and female genital features or congenital
ambiguities. The petitioner conceded that to this extent he has no objection if
any special legislation is made for the intersex persons.

This stance has been clearly and categorically supported by all the
petitioners. They jointly stated that Islamic injunctions accept the existence of
intersex and consider intersex persons as the persons who are entitled to

special care and treatment being persons who are suffering from some
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infirmity in their sexual organs or some physical and biological problems in the
functions of their sexual organs. They also stated that in this regard the classic
books of Islamic Figh (Islamic Jurisprudence) contain elaborative chapters and
sections for intersex persons who are referred to in Islamic Figh terminology
as Khunsa ((s33).

He further stated that he has no objection upon the term “Eunuch” as
mentioned in Section 2(1)(n)(ii) of the impugned Act, because it is considered
as an infirmity that a male child is born with, or in certain cases due to some
accident or disease a person can develop later in life and becomes a eunuch at
a later stage in his life. However, the process of genital excision or castration
is not permitted in Islam if somebody wants to do it voluntarily.

He reiterated his stance discussed above that the Holy Quran and Islam
recognizes only two sexes i.e. male and female, in support of this he relied
upon the following verses of the Holy Quran:

Surah Nisa (Verse 1)
Surah Nahal (Verse 72)
Surah Aaraf (Verse 189)
Surah Hujarat (Verse 13)
Surah Najam (Verse 45)
Surah Qiyamah (Verse 39)
Surah Layl (Verse 3)

N o 1k W

He raised serious objections on Section 2(1)(n)(iii) which
acknowledges that a transgender person is a person who is:

“(iii) a transgender man, transgender woman, Khawaja Sira or
any person whose gender identity or gender expression differs
from the social norms and cultural expectations based on the sex
they were assigned at the time of their birth.”

12. He also pointed out that the phrases “social norms” and “cultural

expectations” are very vague and can differ from person to person and
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culture to culture. The subjective definition of any term cannot provide basis
to any legal definition as is done in Section 2(1)(n)(iii) of the impugned Act.
He further stated that the word “transgender” is relatively a new term coined
in the English language.

13.  The petitioner stated that the impugned Act contains contradictions in
itself as the law considers medical examination for determination of gender of
a person below the age of eighteen and does not consider medical
examination necessary for a person above the age of eighteen. He referred to
the Section 7(3)(iii)(d) of the impugned Act which provides for the
mandatory medical examination of a person for determination of gender who

is under the age of eighteen:

“Below the age of eighteen years, the gender as, determined by
medical officer on the basis of predominant male or female
features.”

The counsel for Senator Mushtaq Ahmed argued that if any change in
gender of a person is necessary and medically required from the sex which was
assigned to him or her at the time of birth can be determined through medical
examination for a person up to the age of 18 years, then why it should not be so
determined on the basis of medical examination for persons above the age of
18 years? He stressed the point that any change in sex or gender of any person
should be determined by way of medical examination and such a change
cannot be allowed to be made only on the basis of mere statement to NADRA
without any supportive medical evidence. It cannot be done by any person only
on the basis of his or her inner feelings or self-perception.

14. He also relied upon the “Gender Recognition Act, 2004” of the United

Kingdom (UK), and laws of some other jurisdictions according to which

change in gender of any person other than the sex assigned at the time of
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birth is recognized under the law after showing any evidence of medical
diagnosis by a transgender person who wants to change the gender. He
quoted that according to that law in UK in order to change their legal gender,
a transgender person must fulfill certain conditions according to which they
will be considered, and allowed or denied legal gender change, by the Gender
Recognition Panel. To name some such conditions, (i) they must have or have
had gender dysphoria; (ii) they must have been living in the claimed gender
for two years before their application to the panel; (iii) they must intend to
live in their claimed gender for the rest of their life; (iv) they must be at least
18 years of age or, (v) if the applicant is married, the marriage will have to be
dissolved before a gender change can be recognized legally, until then an
interim gender recognition certificate will be supplied.

Additionally, they must also supply either a report made by a
registered medical practitioner practicing in the field of gender dysphoria
and a report made by another registered medical practitioner (who may, but
need not, practice in that field), or a report made by a registered psychologist
practicing in that field and a report made by a registered medical practitioner
(who may, but need not, practice in that field).

Once all the requirements are met, the applicant will receive a Gender
Recognition Certificate which will allow them to have documents
representing their claimed gender and also clear the path to gender affirming
treatments and surgeries.

Arguments Forwarded by Ansar Javaid, Chairman, Birth Defects
Foundation As An Expert and Petitioner

15. A petitioner namely Ansar Javaid, who is the Chairman of an

organization called “Birth Defects Foundation”, argued that his organization
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is helping the intersex persons by providing them specialized medical aid to
treat their respective sex related medical problems in order to remove the
physiological ambiguities, which are there in such persons since their birth in
one form or other and are considered as defects in their respective genitals or
reproductive organs including chromosomal disorder etc. by birth.

16. He categorically made a statement being an expert of this field that no
person is born as a “transgender person”. According to him such persons
normally suffer from “Gender Dysphoria”, which is a subsequent psychological

development in any person after the birth and is a curable disease.

Arguments Forwarded by Professor Dr. Najib-ul-Haq and Professor

Dr. Muhammad Irfan from Pakistan Islamic Medical Association (PIMA)

17.  Professor Dr. Najib-ul-Haq and Professor Dr. Muhammad Irfan from
Pakistan Islamic Medical Association (PIMA) also appeared as experts and
forwarded their opinion in the case. The latter being an expert of psychology
stated that gender dysphoria was listed as a sexual disorder and a disease in
the Diagnostic and Statistical Manual of Mental Disorders, Fifth Edition
(DSM-5) as well as in the International Classification of Diseases (ICD). He
further stated some basic reasons for the cause of this mental disorder,
namely (1) dissatisfaction, (2) anxiety and (3) perception problem in
someone’s mind due to his or her surroundings in which he or she remains.
He also pointed out that the “gender dysphoria”, which was earlier included
as a mental disorder has recently been excluded from the list. He also stated
that now some new terms like “other-kin” and “trans-species” are also being
introduced which are more disturbing than the term transgender. He
concluded his arguments by reiterating that gender dysphoria is a curable
disease and if any society accepts the concept of transgender, as stated in the

impugned law, then there will be nothing to stop the sexual perversions and
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sexual degeneracies spreading in the society. He further argued that there are
cases of “detransition” also, meaning those persons who changed their
genders according to their self-perceptions subsequently desire to rechange
their gender and decide to align their genders according to the sex they have
and which was assigned to them at the time of their birth. They also referred
a few such cases of “detransition” also arguing that the impugned law is silent
about “detransition”, which creates further complications about this law that
what would happen if a “transgender woman” or a “transgender man”
perceives differently or opposite to his or her earlier perception about the

gender he or she adopted.

Arguments of Jamiat Ulema-e-Islam Pakistan through Mr. Kamran
Murtaza Senior Advocate Supreme Court of Pakistan

18. One of the petitioners in S.P. No.14/1/2022 (Jamiat Ulema-e-Islam
Pakistan v. Federation of Pakistan) has challenged the Transgender Persons
(Protection of Rights) Act, 2018 as a whole. Mr. Kamran Murtaza, Senior
Advocate Supreme Court appeared on behalf of the petitioner and made
detailed arguments objecting each and every section of the impugned law.

19. Fundamentally, he challenged a portion of definition of the term
“transgender person” as defined in Section 2(1)(n) of the impugned Act. He
categorically mentioned that he has no objection regarding the term
“intersex” (Khusra) as defined in Section 2(1)(n)(i) of the impugned Act. He
further stated that Islam recognizes intersex persons i.e. persons who are
born with some biological infirmity in their sexual organs or sexual functions
who are called as Khusra in Urdu. Islam gives them all the rights, which are
elaborately mentioned in the books of Islamic Jurisprudence. Therefore, the
petitioner is not objecting the definition of intersex as it is defined in the
impugned law. He also stated that all the rights, which are mentioned in the

impugned law, must be given to the intersex people, rather they deserve
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much more rights than that, which are mentioned in the impugned Law. He
stated that rights like protection of intersex persons in old age, when they
become more vulnerable and require more attention of the State. Intersex
persons are special persons suffering from serious biological infirmity.

20. While arguing Section 2(1)(n)(ii) of the impugned Act, Mr. Kamran
Murtaza, Sr.ASC argued that he has no objection on the definition of “eunuch”
as mentioned in the impugned Act, however he raised an objection that if the
castration of a male person is done intentionally or if some male person
willingly undergoes genital excision then it is not permissible in Islam
because it will amount to illegal medical intervention in human body or it
will be considered as an attempt to change the creation of the Creator, which
is forbidden in the light of teachings of the Holy Quran and Sunnah. In this
regard, he relied on Verses 117-119 of Surah An-Nisa. Furthermore, he made
it clear that if some male is castrated due to some disease or by an accident or
by some criminal assault of some other person then such a person deserves
to have all the rights mentioned in the impugned Act. Such persons should
not be discriminated against in the society and should be treated by the
society and State as a special person.

21. The whole focus of the arguments of Mr. Kamran Murtaza, Sr.ASC was on
the expressions “transgender man”, “transgender woman” and “Khwaja-Sira” as
defined in Section 2(1)(n)(iii) of the impugned Act. He raised serious objections
vehemently that the gender of any person cannot be defined in accordance to
his or her perception, which is different from the sex assigned at the time of
birth. He further elaborated in his arguments that such perception of a person
about his or her gender, which is different from the sex assigned to him or her
at the time of birth can be an incorrect perception; or it can be a result of some

mental or psychological disorder; or, a person can pretend himself or herself to
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be a person of opposite sex from the one he or she actually and biologically has
on the basis of some malice or criminal intent.
22. He further argued that the “gender identity” as defined in Section
2(1)(f) and “gender expression” as defined in Section 2(1)(e) of the impugned
Law can also be a result of a perception of a person:
i) Based on some temporary or momentary feelings or timely
mental condition, which can be changed; or

ii) Are result of some kind of mental disorder, or mental disease.

He further stressed that a person can opt for change of gender with
some criminal intent and ulterior motive or due to mala fide or malice. He
said that the malafide of a person in this regard can either be based on
criminal intention of committing some sexual assault or other crimes under
the guise of self-perceived identity.

He also made a point that according to Islamic teachings, sex and
gender are assigned by the Creator to every person and it is not the right of
the creations to define their gender according to their whims and wishes.

He also pointed out that impugned law does not contain any provision
which provides the consequence of non-compliance of the impugned law, like
any punishment or fine, etc. More prominently the impugned law does not
contain any provision as safeguard of its misuse because in the present form,
there are ways and means existing in the impugned law, through which the
impugned law can be abused and misused thus infringing the rights of the
intersex persons for whom this law was meant to be enacted on the one hand
and can make females and minors in a society more susceptible to sexual
assaults.

Any biological male person can get access to all the places which are

secluded specifically for female genders, like girls educational institutions,
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schools and universities etc., girls’ hostels, hospitals and other places, where
services are provided to women only.

Similarly, the services and jobs, which are specially and specifically
allocated to females can easily be misused by biologically male persons
having a CNIC of “X” Gender Mark issued by NADRA identifying him as a
‘transgender woman’ under this law, because by doing so after having CNIC
with Gender Mark ‘X’ by NADRA, that biological male person cannot be
stopped to avail any facility or privilege meant for women only. The learned
counsel gave a long list of such situations where this law can be misused and
abused under this pretext.

23.  Mr. Kamran Murtaza, Sr.ASC forwarded his arguments verbally as well as
he made objections in his petition on every section of the impugned Act. In this
regard his arguments were adopted by other petitioners which are as follows:

4. That when the Transgender Persons (Protection of Rights)
Bill was introduced in 2017, its 'statement and objects and
reasons’ defined the primary purpose of the Bill and the first
reason given for the introduction of this Bill was to "define a
Transgender Person”. The third objective of the Bill was stated as
to "confer right upon Transgender persons to be recognised as
such, and a right to self-perceived gender identity". The matters of
their discrimination, rights and welfare were subsequent "objects
and reasons” of the Bill. From the objectives the Bill alone, it is
clear that the primary aim of the law was recognizing a
transgender person and giving persons a right to self-perceived
gender identity.

5. That as stated in para 3 supra, the Act aims to use a
marginalized community to give rights to persons who want to
have a gender identity of their choice. This conflation of intersex
person, with transgender person, through this Act is not only
recognized and objected to by the petitioner, but also by
'International Commission of Jurists', comprising of 60 eminent
jurists, including senior judges, attorneys and academics, which in
its briefing paper dated March 2020 regarding the Transgender
Persons (Protection of Rights) Act, 2018 stated as under:

"4 (a) Difference between intersex and
transgender

Subsuming  individuals  with  intersex
characteristics within transgender people s
erroneous and a mischaracterization. Intersex people
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6.

that:

7.

are individuals born with a wide range of natural
variations in their sex characteristics (or differences
of sex development) that do not fit the typical
definition of male or female, including, for example,
with respect to their sexual anatomy, reproductive
organs or chromosome patterns as such being
intersex is distinct from a person's gentler identity.

As with everyone else, an intersex person may
identify - as in, they may self-identify their gender —
as female, male, both, neither or transgender.”

The briefing paper further goes on to explain how the Act
does not address the problems faced by the intersex persons:

"4 (b) Rights of intersex people

Since the Transgender Persons (Protection of
Rights) Act includes intersex people in the definition
of transgender, the above-mentioned rights and
protections guaranteed by the law are also available
to intersex people.

However, the Act leaves some of the most serious
human rights violations faced by intersex people
unaddressed. These include subjecting intersex
children and adolescents to medically unnecessary
hormonal treatment, surgical and other procedures
for the purpose of trying to forcibly make their
appearance conform to binary sex stereotypes and
societal expectations about female and male bodies."

That the briefing paper by 'International Commission of
Jurists’ states that the Act in question was passed "in light of
Pakistan's obligations under international law" and aptly observes

"While a bare acknowledgment at the societal and
governmental level exists for the historically
recognized khawajasira community, in which all
other transgender identities are then folded in
through this law, it remains to be seen whether the
protections afforded by the legislation will extend to
transgender people who may also identify as lesbian,
gay, pan or bisexual "

Thus, it is abundantly clear, from the view of petitioner as
well as that of the highly reputable International Commission of
Jurists, that the Act of 2018 has little to do with protection and
rights of intersex persons, rather it is using the disenfranchisement
of intersex persons to advance its goals of recognizing transgender
persons.

That the Act of 2018 does not deal with sexual orientation,
i.e. rights of homosexual or bisexual people, which is different from
gender identity, however, the role of this legislation in promotion
of homosexuality cannot be underscored since the Act creates
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loopholes which can and will be misused. Under the Act, a person
born with the biological sex of a male can assume the gender
identity of a female on attaining the age of majority. Whether such
a person with a gender identity of a female can marry a person
who is both born a male and identifies as one? Whether the
overriding effect of the 2018 legislation means that such
extramarital relationships cannot be prosecuted?

MEANING OF A TRANSGENDER PERSON
That the Merriam-Webster dictionary defines transgender as:

8.

9.
health

2018,

"of, relating to, or being a person whose gender
identity differs from the sex the person had or was
identified as having at birth.

especially: of, relating to, or being a person whose
gender identity is opposite the sex the person had or
was identified as having at birth”,

That 'webmd.com', a known credible source for medical and
information, gives the following explanation about
transgender:

"Transgender is a general term that describes people
whose gender identity, or their internal sense of
being male, female, or something else, does not
match the sex they were assigned at birth. By
contrast, the term cisgender describes people whose
gender identity aligns with the sex they were
assigned at birth."

"...Some transgender people don't identify with one
gender exclusively. Their gender identity may
combine both female and male elements, for
instance, or they may not feel like either gender.
These transgender people are often described as
being "non-binary."

That ‘webmd.com’ also makes a distinction between
transgender and intersex persons, which is conflated by the Act of
whether intentionally or unintentionally, is open to
interpretation. The relevant portion is as under:

"While these terms are often confused, they do not
mean the same thing. A transgender person is
typically born with a body that has unambiguous
sexual characteristics (either male or female) but
they don't match the person's gender identity. By
contrast, an intersex person is born with a body that
is not clearly male or female."

"A transgender person may also be intersex, and vice
versa, though that's not usually the case.”

OBJECTIONABLE PROVISIONS

10.

That the first provision that contravenes with the Quran
and Sunnah is section 2 of the Transgender Persons (Protection of
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Rights) Act, 2018 which lays down the definitions. The definitions
under objection seek to create a distinction between biological sex
and gender identity. A woman who is biologically and physically a
healthy woman can take the gender identity of a man or can
choose to be neither a male or a female simply because she does
not feel she is a woman. The definitions claim that the biological
sex of a person is merely "sex assigned at birth" and is subject to
change over the choice of the individual. The objectionable
definitions are as under:

"2. Definitions.- (1) In this Act, unless there is
anything repugnant in the subject or context,-

(@) -
(b) -
() -
(d) -

(e) "Gender expression"” refers to a person's
presentation of his gender identity, the one
that is perceived by others;

(f) "Gender identity” means a person's
innermost and individual sense of self as male,
female or a blend of both or neither: that can
correspond or not to the sex assigned at birth:

(k) -

U

(m) -

(n)  "Transgender Person"is a person who is-

(i)  Intersex (Khusra) with mixture of male
and female genital features or
congenital ambiguities, or

(ii)  Eunuch assigned male at birth, but
undergoes  genital  excision  or
castration; or

(iii) a Transgender Man, Transgender
Woman, KhawajaSira or any person
whose gender identity and/or gender
expression differs from the social
norms _and _cultural expectations
based on the sex they were assigned
at the time of their birth."

11. That the second provision which is against the injunctions
of Islam is section 3 of the Transgender Persons (Protection of
Rights) Act, 2018 under which people can get themselves officially
registered to any gender of their choice. The implementation of
this provision will lead to many complicated situations, including a
situation in future where the father of a person in reality could be
registered as a woman as per NADRA records. For reference,
section 3 is reproduced as under:
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"3. Recognition of identity of Transgender
person. - (1) A transgender person shall have a right
to be recognized as per his or her self-perceived
gender identity, as such, in accordance with the
provisions of this Act.

(2) A person recognized as transgender under
sub-section (1) shall have a right to get himself or
herself registered as per self-perceived gender
identity with all government departments including,
but not limited to NADRA.

(3) Every Transgender person, being the citizen of
Pakistan, who has attained the age of eighteen years
shall have the right to get himself or herself
registered according to self-perceived gender
identity with NADRA on the CNIC, CRC, Driving
Licence and passport in accordance with the
provisions of the NADRA Ordinance, 2000 or any
other relevant laws.

(4) A Transgender person to whom CNIC has
already been issued by NADRA shall be allowed to
change the name and gender according to his or her
self perceived identity on the CNIC, CRC, Driving
Licence and passport in accordance with the
provisions of the NADRA Ordinance, 2000. (VIII of
2000)

It is pertinent to mention here that under section 20 of the
2018 Act, the Federal Government on 19t January 2021 made the
Transgender Persons (Protection of Rights) Rules, 2020, which
under Rule 3 allowed the change of gender for existing CNICs from
male or female to "X". Such change will be allowed once, however,
if cogent reasons are given then change can be made even more.
Although the inclusion of "X" in the Rules is not a requirement of
the Act and likely conflicts with the wordings of the Act as well,
however, it has perhaps been made to stop potential same-sex
(biologically same-sex) marriages happening pursuant to the
main legislation.

However, under Rule 4 of the 2020 Rules, a first-time
applicant can get his choice of gender upon registration without
mention of "X" in the gender column

12.  That the most absurd as well as un-Islamic provision in the
2018 Act is its section 7 as it makes a complete mockery of the
Islamic inheritance law. An example of it can be that if a son of a
deceased is unsure whether he is a male or female, under section 7,
he will get a share from a deceased parent that is an average of the
son and a daughter. Islamic inheritance law does not have any
vacuum which can be filled with such explanations. Similarly, a
daughter wanting more share in her deceased's parent's property
can get herself registered as per self-perceived gender identity of a
man and can then claim a share as a son. Furthermore, a son who
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had decided to perceive himself as a female will get lesser share as a
daughter. Section 7 of the Act is reproduced for reference as under:

"7.  Right to Inherit.-(1) There shall be no
discrimination against Transgender Persons in
acquiring the rightful share of property as prescribed
under the law of inheritance.

(2) The share of Transgender persons shall be
determined as per the gender declared on CNIC in
accordance with the law of inheritance in Pakistan

(3) The share of inheritance for transgender
persons will be as follows:-

(i) For Transgender Male, the share of
inheritance will be that of man;

(ii) For Transgender Female, the share of
inheritance will be that of woman;

(iii)  For person who has both male and female
or ambiguous characteristics, such as
their state is difficult to determine upon
birth, following shall apply:-

(a) Upon reaching the age of 18
years, if the person's self-
perceived gender identity s
Transgender Male, the share of
inheritance will be that of man;

(b) Upon reaching the age of 18 years,
if the person's self perceived
gender identity is Transgender
Female, the share of inheritance
will be that of woman;

(c) Upon reaching the age of 18
years, if the person's self-
perceived gender identity is
neither Transgender Man nor
Transgender Woman the share
of inheritance will be an average
of two separate distributions for
a man and a woman; and

(d) Below the age of eighteen years,
the gender as, determined by
medical officer on the basis of
predominant male or female
features.”

13.  That Section 8 of the 2018 Act deals with right to education
of Transgenders. Under this provision, a person with biological sex
of a boy can get admission in a Girls School if he identifies his
gender as a female and a girl can study in a Boys School. This
section calls for no discrimination in all aspects including even
sports. It means that a person who is biologically a boy but
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identifies his gender as a girl will get to compete and outperform
all girls in every sports activity. Section 8 is reproduced as under.

"8.  Right to Education. (1) There shall be no
discrimination against Transgender Persons in
acquiring admission in any educational institutions,
public or private/ subject to fulfillment of the
prescribed requirements

(2) All educational institutions shall provide
education and opportunities for sports, recreation
and leisure activities without any discrimination, and
on an equal basis with others,

(3) The Government shall take steps to provide
free and compulsory education to Transgender
Persons is guaranteed under Article 25A of the
Constitution of the Islamic Republic of Pakistan,
1973.

(4) It is unlawful for an institution whether
private or public, to discriminate against a person on
the ground of person's sex, gender identity and/or
gender expression, including but not limited to:

(a) in determining who should be offered
admission; or,

(b) in the terms or conditions on which admission
is offered; or

(c) by denying the person's access, or limiting the
person's access, to opportunities, training or
to any other positive externalities associated
with the education, or

(d) by denying access to appropriate student
facilities based on a person’s sex, gender
identity and/or expression.

14.  That one of the most controversial sections of the Act is
section 12(c). It claims to be dealing with non-discrimination of
transgender persons but apparently getting gender reassignment
surgeries of persons who are dissatisfied with their biological sex
is legalized through this section. Section 12(c) of the 2018 Act is
reproduced as under:

“12. Right to Health. - The Government shall take
the following measures to ensure non-discrimination
in relation to Transgender Persons, namely:-

(@ -
() -
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(c) to ensure Transgender Persons access to all
necessary medical and psychological gender
corrective treatment;"

15.  That section 14 of the 2018 Act challenges the sanctity of
religious places. This section makes it unlawful to deny entry to
any person in a Mosque or other religious places on the basis of
sex, gender identity and gender expression. Its implementation
would lead to situations where a Mosque which does not have
partition for women will have to allow women to pray along side
men. Section 14 is reproduced as under:

14. Right of access to public places. - (1) No
Transgender person shall be denied access to public
places, places of entertainment or places intended for
religious purpose solely on the basis of his sex, gender
identity and / or gender expression.

(2) The Government must ensure Transgender
persons access to public places in view of Article 26 of
the Constitution of the Islamic Republic of Pakistan.

(3) It shall be unlawful to prevent Transgender
Persons to access facilities available for access of
general public and public places mentioned in sub-
section (1).

16.  That section 19 of the 2018 Act has been given an
overriding effect on all other laws. As already cleared in para 7
above, that although this Act does not deal with sexual
orientation/ legalization of homosexuality, however, due to the
genders being defined at will of persons, prosecuting persons for
homosexuality will not remain possible as this Act will override the
penal offences which were made keeping only the biological sex of
persons involved. Through this Act, biological sex of a person has
been made irrelevant. Section 19 is reproduced below for
reference:

“19. Act having over-riding effect to any other
law.- The provisions of this Act shall have an over-
riding effect on any other law for the time being in
force.”

17.  That apart from above, the entire Act ie. Transgender
Persons (Protection of Rights) Act, 2018 is against the spirit and
injunctions of Islam, and the relevant verses of Quran and Hadiths
which come in conflict of the concept of Transgender Persons as
enunciated in the Act are as under:

QURANIC VERSES AND HADITHS
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A.

B.

That the Quran states in first verse of Surah An-Nisa (4) as
under:

L@.\Adhjohjua&wesﬂadﬂ\es{)\}ﬂ\wu\t@_ﬂ_l
dﬂ\ 41)\ \}s.l\j t;Luu) \Q""S YLA‘)L&@_\:GL_Uj L@A}J
L\.\SJ?S.\SQL}.SANLJ\ ?BJY\}KJUJS‘L““"

"0 humanity! Be mindful of your Lord Who

created you from a single soul, and from it He
created its mate, and through both He spread
countless men and women. And be mindful of

Allah—in Whose Name you appeal to one

another—and honour family ties. Surely Allah
is ever Watchful over you.”

That the Quran has been explicit in stating that men and
women are different. The Quran in Surah Al'lmran (3) in its
verse 36 states that:

\AJJQ\@\}F)AL@_\.\M‘;I\} ‘;\JY\S‘)SAS\ u».d}t_uuaj
e I i (e 3035 &

"When she delivered, she said, “My Lord! I
have given birth to a girl,”-and Allah fully
knew what she had delivered-“and the male is
not like the female. I have named her Mary,
and 1 seek Your protection for her and her
offspring from Satan, the accursed.”

That the Quran in Surah An-Nisa mentions how Satan said
that he will mislead the people to change the nature of Allah’s
creation. The same is applicable to the Transgenders Act as it
is promoting and legalizing the change of nature of Allah’s

creation. Surah An-Nisa (4) in verse 119 states as under:

(’""\j\ Olg US.\.\.J& (a@_a),au} (ag_u.m\ﬁj (.\@-11;4\2‘5
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“I will certainly mislead them and delude them
with empty hopes. Also, I will order them and
they will slit the ears of cattle and alter Allah's
creation." And whoever takes Satan as a
guardian instead of Allah has certainly
suffered a tremendous loss.”

That Quran and Hadiths have heavily emphasized on the
different roles undertaken by a man and a woman and
there is no distinction in Islam in biological sex of a person
and the gender. Even something as simple as a dress code of
both men and women has been defined by Quran, which
emphasizes the need for distinction between men and
women. The Quran in Surah An-Nur (24) states in verses 30-
31 as under:
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“O Prophet! Tell the believing men to lower
their gaze and guard their chastity. That is
purer for them. Surely Allah is All-Aware of
what they do."”
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“And tell the believing women to lower their
gaze and guard their chastity, and not to
reveal their adornments except what normally
appears. Let them draw their veils over their
chests, and not reveal their hidden
adornments except to their husbands, their
fathers, their fathers-in-law, their sons, their
stepsons, their brothers, their brothers’ sons or
sisters’ sons, their fellow women, those
bondwomen in their possession, male
attendants with no desire, or children who are
still unaware of women’s nakedness. Let them
not stomp their feet, drawing attention to
their hidden adornments. Turn to Allah in
repentance all together, O believers, so that

you may be successful.”

The Quran in Surah Al-Ahzab (33) states in Verse 59 as under:

8% u@.\l:: u.ud.\ Q.\.\A}AS\ c«\.u.i) d.al_\.\} JA}‘)Y d& ";u]\ Lg_ﬂ_a
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“O Prophet! Ask your wives, daughters, and believing
women to draw their cloaks over their bodies. In this
way it is more likely that they will be recognized as
virtuous and not be harassed. And Allah is All-
Forgiving, Most Merciful."”

A Sahih Hadith in Sunan Abi Dawud 4930, (Book 43, Hadith 158)
mentions that Ibn 'Abbas said that:
u.a\ur_ M.A)Sr_ur_ cu.xa.aur_ cem Lu_\; c?.:ﬁa\).a\u.ael-mLu_\;
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“The Prophet (May peace be upon him) cursed
effeminate men (mukhannathan) and women who
imitated men, saying: Put them out of your houses, and
put so-and-so out. (that is to say, the effeminate men)."

Another Sahih Hadith narrated by Abu Hurayrah in Sunan Abi Dawud
4928 (Book 43, Hadith 156) as under:

uc?h_)n\sé\.nl.u‘b\u‘s;M\uJJAMJcAQ\LQuJUJJ\A\_\JJ;
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“An effeminate man (mukhannath) who had dyed his
hands and feet with henna was brought to the
Prophet (£). He asked: What is the matter with this
man? He was told: "Messenger of Allah! He imitates
the look of women." So he issued an order regarding
him and he was banished to an-Naqi'. The people
said: Messenger of Allah! Should we not kill him? He
said: I have been prohibited from killing people who
pray. Abu Usamah said: Naqi' is a region near
Medina and not a Baqi'.”

E. That the distinct role of men and women has been talked
about in Quran in terms of their rights. In Islam there is
similarity in rights of men and women, however, Islam
focuses more on equity than equality. Men hove control and
responsibilities over women. Surah An-Nina (4) is verse 34
states that:

M}umécwaﬂm\wmcw\é‘:u j&d\a‘)s\
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“Men are the caretakers of women, as men
have been provisioned by Allah over women
and tasked with supporting them financially.
And righteous women are devoutly obedient
and, when alone, protective of what Allah has
entrusted them with. And if you sense ill-
conduct from your women, advise them first, if
they persist, do not share their beds, but if they
still persist, then discipline them gently. But if
they change their ways, do not be unjust to
them. Surely Allah is Most High, All-Great.”

Similarly, Quran in Surah Al-Baqgarah (2) verse 228 states that:

u’i u@J d;.a \Jff-;.a.u Mu Mﬂ u_qxu\}
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“Divorced women must wait three monthly
cycles before they can re-marry. It is not
lawful for them to conceal what Allah has
created in their wombs, if they truly believe in
Allah and the Last Day. And their husbands
reserve the right to take them back within
that period if they desire reconciliation.
Women have rights similar to those of men
equitably, although men have a degree of
responsibility above them. And Allah is
Almighty, All-Wise.”

24.  Further arguments have been forwarded by Mr. Kamran Murtaza, ASC
very vehemently which were supported and adopted by other petitioners
that the impugned law in its present form has made it very easy for any
person to commit serious crimes and the impugned law will make it easy for
criminals to fulfill their criminal intents of committing sexual assault or
bodily harm to females and children in the society. It is easy for a person who
is biologically male to imposter himself as a “female” and:

i) get access to places exclusively reserved for females, hence a
“transgender women” (a person who is male biologically) will have
right to get access to female hospital wards and other health facilities
on the basis of Section 12 (Right to Health) read with section 14 (Right
of Access to Public Places) and Sections 2(1)(e) and 2(1)(n) of the
impugned Act, girls hostels, women colleges, girls’ schools under
Section 8 (Right of Education), women workplaces, women gyms,
women changing rooms, women restrooms under Section 14 (Right to
Access to Public Places), jail cell which are exclusive for female etc.

ii) get access to the gatherings exclusively arranged and meant for

females religious and social gatherings like for offering prayers in
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female section of masjids, female Majalis and females gathering of
Milaad Shareef, marriage functions and other socio-religious exclusive
gatherings of females in public places etc. Under Section 14(1) of the
impugned Act which says: “No transgender person shall be denied
access to public places, places of entertainment, or places intended for
religious purpose solely on the basis of his sex, gender identity or gender
expression.” Islam specifies a proper dress code for males and females
to be observed strictly in places intended for religious purposes.
Accordingly, males and females are supposed to observe decent dress
code. Nobody is allowed to make or adopt “gender expression” in a

manner that people perceive them different from their biological sex.
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The petitioner relied on following Ahadith:

iii)

25.  Similarly it is easy for person who is biologically female to imposter
herself as a “male” and get access to places of prayer like in Masjids and in other

religious gathering of cisgender males like Mahafil-i-Milaad and Majalis etc. will
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under the provisions of the impugned law a ‘transgender

women’ (who is biologically a male) can compete with females in

sports and athletics events.
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also be disturbed if some ‘transgender male’ (who is biologically a female) will
get access to such gatherings and places. According to Islamic Injunctions the
participation of women in religious congregations, prayers and gathering is not
prohibited but it is subject to certain rules and in such a situation those rules will
be violated and may cause serious or even violent situation.
26. The petitioners supported their arguments by a number of reported
cases from other jurisdictions where females were assaulted sexually, even
raped, by “transgender women” i.e. a person, who “perceived” himself as
female, but physically and sexually that person was male. Recently a case in the
international media highlighted that a jail inmate who identified himself as
transgender women raped a female inmate and was convicted. In this regard
the petitioners provided few other cases of similar nature also as follows:
i) HMA V Isla Bryson (United Kingdom)
A transgender woman known as Isla Bryson was found guilty of raping
two women - one in Clydebank in 2016 and one in Glasgow in 2019.
Isla Bryson was sentenced to 11 years in prison with custodial
sentence of 8 years and an extension period of 3 years.

The case caused controversy after Bryson was remanded to a
women's prison to await sentence, and raised questions about
women's safety following the Scottish Parliament's passage of the
Gender Recognition Reform (Scotland) Bill, a piece of legislation
designed to make it easier for transgender people in Scotland to
change their legally recognized gender. The legislation raised concerns
about the potential for the new system of self-identification to be
abused by violent men.

ii) Katie Dolatowski case (United Kingdom)
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iii)

iv)

27.

A transgender woman known as Katie Dolatowski was convicted of
sexually assaulting a 10-year-old girl in 2018 inside a toilet of a Fife
supermarket in the UK. The attack came a month after Dolatowski had
filmed a 12-year-old girl on the toilet in another supermarket in Fife.
For the sex offences, she was placed on a three-year community
payback order and banned from having contact with children.
Cherlye Kempton V Karen White (United Kingdom)
In this case the Leeds Crown Court heard a transgender woman named
Karen White (formerly known as David Thompson) who had a history
of sexual crimes and posed a serious threat to women and children.
White, who was born male but later identified as a woman and
was transitioning, was jailed for two counts of rape, two sexual
assaults while being held on remand and one offence of wounding.
Karen White used her “transgender persona” to put herself in contact
with vulnerable women, the court heard.
Davina Ayrton Case (United Kingdom)
This case involved a transgender woman called Davina Ayrton
(formerly called David). Ayrton, 34 from Hampshire, stood trial at
Portsmouth Crown Court in 2016 and was remanded to a male prison
after being found guilty of rape. Davina Ayrton was found guilty of
attacking a 15-year-old girl in 2004 and was sentenced to 8 years in
prison.

Mr. Kamran Murtaza, Senior ASC also argued that, if a person, who is

biologically and physically male, converted his gender to female in

accordance with the above referred Section 3 of the impugned Act, he will

become a female person “legally”. In such a case that person will legally be

justified to:
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iii)

vi)

Have an access to any place which are exclusively dedicated for girls or
women, like educational institutions (schools, colleges or universities),
girls’ hostels, ladies swimming pool or any other workplace or a
section at workplace dedicated only for women.

Use freely the places dedicated for ladies only, like toilets, saloons, etc.
Not be searched by a male police officer as being a woman, a female
police officer will be required to perform the body search. In this way,
it will create unnecessary security problems in law enforcements.

Take part in women sports being a female person legally or be a part of
women’s team. Since the world has witnessed many problems by
considering trans women persons as females and allowing them to
take part and compete in athletics and sports with females. The World
Athletics bans transgender women from taking part in female events.
According to international Olympic Committee which was dealing with
this matter, states that the majority of those consulted, stated that
transgender athletes should not be competing in the female category.

It will create problems for jailors while managing the settlement of jail
inmates as in Scotland a transwoman found guilty of committing rape
was moved to men’s prison. According to this case Isla Bryson a
transgender women found guilty of raping two women before
transitioning, had been moved from Scotland all-female Cornton Vale
prison to a male facility after an intervention by Scottish First Minister
Nicola Sturgeon.

Such a person can also pose a serious problem for children as in
Kindergarten or primary schools, females are encouraged or dedicated
to take care of the minor children and also to teach them, the settings

in which the males are not generally allowed to be part of care-takers
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or teachers, per se, such a person will pose a problem because legally
being a lady, “she” cannot be denied.

28. In all such situations and many more, which can be imagined from
these few examples that a person, who is physically and biologically a male
person, but is recognized as “female” legally by virtue of Section 3 of the
impugned Act, will adversely affect the female rights and activities in our
society, which are duly protected by the law and Constitution, which specially
provides Article 25 for provisioning of special rights to women and children
and which are in accordance with the injunctions of Islam and Sunnah.

29. The learned counsel argued that on the other hand, if a female person

“legally” converted her gender as a male under Section 3 of the impugned Act,

she will be recognized as male person and will be justified to:

i) Get the inheritance share of a male person, which is obviously in clear
violation of the direction of the Holy Quran regarding the distribution of
inheritance share between male and female. One can well imagine that
how un-Islamic it will be if a female person gets the inheritance share of
a male only on the basis of making a statement that she feels that she is a
male person. Consequently, she will become a male person in all the
registration documents of NADRA, etc. and she will get a right of
inheritance of a male person according to Section 7 of the impugned Act.

ii) Will get access and admission to the places exclusively meant for male
persons or men, like men’s hostels and educational institution, etc.

iii)  The jailors would also face problems in placing such a prisoner
amongst other inmates.

Sub-Section 4 of Section 3 of the impugned Act makes it mandatory
upon NADRA to change the gender and name of any person very easily just

upon the basis of his or her perception without any supportive medical
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evidence for change of gender, which is otherwise a very difficult process if a
person wants to change his or her name in the CNIC, driving license, passport,
etc. This ease of changing the identity will pose a threat even to the national
security in certain cases.

30. This “facility” of changing the identity under Section 3 of the impugned
Act just on the basis of their statements will provide the criminals, terrorists,
spies and refugees a camouflage to hide their identity, which may create a
serious problem in anti-terrorist activities in the country.

31. The functioning of Section 3 of the impugned Act will also disturb the
working of the society as per Article 27 of the Constitution which provides
safeguards against discrimination in services. According to provisions of Section
9 of the Impugned Act, the government must ensure the right to enter into any
lawful profession or occupation etc. for the transgender persons which means
that a physically male person can compete and avail any post or position which
is specified for women, merely on the basis of his self-perceived gender identity.
Hence it will open a flood gate for systematic abuse of the rights and advantages
provided by the Constitution to the female citizens.

32.  On the other side the Ministry of Human Rights, which was impleaded
as the main respondent in addition to the Federation of Pakistan submitted
its initial detailed reply, dated 16.02.2022 in Shariat Petitions, which is
reproduced as follows:

Preliminary Objections:
It is respectfully submitted as under:

A. That the Transgender Persons (Protection of Rights) Act, 2018
(hereinafter referred to as the 2018 Act) was enacted in May
2018 after series of consultations over a period of almost a year.

B. That the stakeholders that participated in drafting of the law
were not only the Khawaja sira community but the
transgender activists, the National Commission on Human
Rights (NCHR), the Federal Ombudsman's taskforce on



S.P. No.05/1/2020 + 11 Connected Shariat Petitions Page | 39

transgender people, non-governmental organizations working
on issues of gender and sexuality, the Council for Islamic
Ideology (CII), parliamentarians from across party lines,
feminist groups, civil society allies and UN agencies, such as the
UNDP. A specific transgender Task Force was also established
to review this law before submission in Assembly technically.

C. Thatthe 2018 Act aims to recognize the identity of transgender
persons and entitles them to several rights, which are
guaranteed under the Constitution of the Islamic Republic of
Pakistan as Pakistani citizens. The Act however does not
protect their right to marry or the right to choose
partners/spouses. The entire text of Transgender Persons
(Protection of Rights) Act 2018 does not use any phrase or
expression which may make reference to Lesbians & Gays or
any other person who commits homosexual acts.

D. That there is no single definition of a transgender person in
international standards. Most working definitions are premised
on the notion that people may have a gender identity that is
different from the gender assigned to them at birth, as well as
those people who wish to portray their gender identity in a
different way from the gender assigned at birth. This is starkly
different from the notion of sexual orientation which refers to
an enduring pattern of romantic or sexual attraction to
persons of the opposite sex or gender, the same sex or gender,
or to both sexes or more than one gender.

E. That therefore, the 2018 Act does not in any manner legitimize
or include gays or lesbians. It only deals with gender identity.
The 2018 Act defines a transgender person in Section 2 (n),
which is reproduced below: "Transgender Person" is a person
who is:-

(i) "Intersex” (khusra) with a “mixture of male and female
genital features or congenital ambiguities”); or

(ii)  "eunuch assigned male at birth, but undergoes genital
excision or castration”; or

(iii)  a “transgender man, transgender woman, Khawaja Sira
or any person whose gender identity or gender
expression differs from the social norms and cultural
expectations based on the sex they were assigned at the
time of their birth.”

F. That the definition provided in Section 2(n) does not deal with
the issue of sexual orientation and restricts itself to gender
identification alone.

G. Furthermore, Gender identity is a private matter, concerning
someone's deeply felt individual conviction, which should not
be subject to arbitrary third-party scrutiny (including a
medical board). Requiring someone seeking legal recognition
of their self-identified gender to undergo treatment,
purportedly for “medical reasons”, or to require them to accept
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“to be treated” in connection with a certain diagnosis (e.g.
"gender dysphoria”) is, among other things, a breach of their
right to protection against attacks on their dignity, as well as
their physical and mental integrity under Article 7 of the
ICCPR. It is also a violation of the State obligation to respect for
their private life under Article 17 of the ICCPR.

H. Moreover, the right of privacy as protected in the Constitution
means the right of a person to take decisions in respect of
deeply personal matters without government intervention. In
this sense privacy is associated with interests in autonomy,
dignity and self-determination.

L. It is also pertinent to highlight that Rules under the Act have
also been notified and are annexed herewith as Annex A.

Para-wise Comments:

1. The contents of Para 1 are formal and therefore need no
comments.

2. The contents of Para 2 are formal and therefore need no
comments.

3. The contents of Para 3 are not denied to the extent of the
Quranic Verse quoted however the verse is subject to
various interpretations/tafsir by religious scholars.

4. The contents of Para 4 are not denied to the extent of the
Hadith quoted however, however the verse is subject to
various interpretations/tafsir by religious scholars.

5. The contents of Para 5 are not denied to the extent of the
Hadith quoted however, their nexus with the 2018 Act is
subject to interpretation.

6. The contents of Para 6 are formal and need no response.

7. The contents of Para 7 are denied. Intersex people are
individuals born with a wide range of natural
variations in their sex characteristics (or differences of
sex development) that do not fit the typical definition of
male or female, including, for example, with respect to
their sexual anatomy, reproductive organs or
chromosome patterns. It is also pertinent to mention
here that sexual orientation of an individual is an
entirely different phenomenon from gender identity.
The Petitioner has erroneously confused the two and
has misinterpreted the definition of a transgender
person. In this regard it is further submitted that;

i. Sexual orientation refers to an enduring pattern of
romantic or sexual attraction to persons of the
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opposite sex or gender, the same sex or gender, or to
both sexes or more than one gender, whereas
gender identity as defined in the Act already and
according to Yogyakarta principles means each
person's deeply felt internal and individual
experience of gender, which may or may not
correspond with the sex assigned at birth, including
the personal sense of the body (which may involve, if
freely chosen, modification of bodily appearance or
function by medical, surgical or other means) and
other expressions of gender, including dress, speech
and mannerisms.

ii. ~ Furthermore, the 2018 Act does not protect or upholds
the right to marry for Transgender persons and
therefore does not address aspects relating to sexual
orientation of these transgender persons.

iii. ~ Under international human rights law and standards, a
person's declaration of their preferred gender identity
for the purpose of obtaining gender recognition should
not require validation by a medical expert, judge or any
other third party. Requiring someone seeking legal
recognition of their self-identified gender to undergo
treatment, purportedly for "medical reasons”, or to
require them to accept "to be treated" in connection
with a certain diagnosis (e.g. "gender dysphoria”) is,
among other things, a breach of their right to protection
against attacks on their dignity, as well as their physical
and mental integrity under Article 7 of the ICCPR, in
addition to being a violation of the State obligation to
respect for their private life under Article 17 of the
ICCPR. Gender identity is a private matter, concerning
someone's deeply felt individual conviction, which
should not be subject to arbitrary third-party scrutiny.

iv.  Furthermore, as upheld in 2021 CLC 204, the right of
privacy as protected in the Constitution means the right
of a person to take decisions in respect of deeply
personal matters without government intervention. In
this sense privacy is associated with interests in
autonomy, dignity and self determination.

8. The contents of Para 8 are denied to the extent that section
2(n)(ii) is repugnant to the injunctions of Islam and Hadith.
Furthermore, no justification has been provided as to why
the definition of 'Eunuch’ comes under the purview of LGBT.

9. The contents of Para 9 are denied to the extent of the
petitioner's "beliefs”" narrated in the paragraph. Sexual
orientation of an individual is an entirely different
phenomenon from gender identity and the Petitioner has
erroneously and with malafide intention confused the two
and has misinterpreted the definition of a transgender
person. The response to Para 7 may be read as an integral
part of the response for the sake of brevity.
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10. The contents of Para 10 are admitted. The preliminary
objections stated in para H may be read as an integral part
of the reply to this para.

11. The contents of Para 11 are denied. The contents of
preceding paragraphs may be read as an integral part of
the reply to this para.

12.  The contents of Para 12 are not denied to the extent of law
cited. However, the Petitioners have misstated the law and
have concealed relevant facts from this Honourable Court.
The facts are that in November 2020, the Indian
Government notified the Transgender Persons (Protection
of Rights) Rules 2020 which now state that the District
Magistrate will "subject to the correctness of the applicant's
particulars, get the application processed based on the
affidavit submitted declaring the gender identity of any
person, without any medical or physical examination, and
thereafter, issue an identification number to the applicant,
which may be quoted as proof of application." It is
submitted that these rules were notified after the Indian
Law attracted much criticism as it violates the rights of
transgender people rather than respecting and uplifting
these long-persecuted communities. The Rules, first released
as a draft in July, inviting objections and suggestions, had
been criticized by the LGBTQ community for "taking away"
their dignity by mandating that a third person, such as a
District Magistrate, would verify, and subsequently certify
the gender of a person. Therefore, there is now no more
requirement of a medical examination and reliance is
placed solely on self perceived identification.

13.  The contents of Para 13 are factual and are not denied to
the extent of facts quoted in the news articles.

14.  The contents of Para 14 are not denied to the extent of the
law cited. However, it is submitted that the Petitioner has
concealed important information regarding the notification
of the Transgender Persons (Protection of Rights) Rules
2020, which have now done away with the requirement of
any medical board or medical examination through Rule 4.
Earlier in 2014, the Indian Supreme Court in NALSA v. India
had ruled that transgender people should be recognized as
a third gender and enjoy all fundamental rights, while also
being entitled to specific benefits in education and
employment. Justice K.S. Radhakrishnan, writing for the
bench, ordered that "Transgender persons’ right to decide
their self-identified gender"” should be recognized by state
and federal authorities. The court made clear that “any
insistence for [sex reassignment surgery] for declaring one'’s
gender is immoral and illegal.”
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15. The contents of Para 15 are admitted to the extent of
description of rights provided in the 2018 Act. However, it is
vehemently denied that these provisions provide legal cover
to the registration of same sex marriages. The Act does not
protect their right to marry or the right to choose
partners/spouses. The entire text of Transgender Persons
(Protection of Rights) Act 2018 does not use any phrase or
expression which may make reference to Lesbians & Gays or
any other person who commits homosexual acts.

PRAYER

It is therefore most respectfully prayed that this Honorable
Court may dismiss the instant petition and grant any other
appropriate relief as it may deem appropriate.

[emphasis added]

33.  After submission of the above referred reply, the Petitioners pointed
out that the Ministry of Human Rights (hereinafter referred to as “MoHR”)
has admitted their stance that the Impugned Act was enacted to promote
LGBTQI+ agenda, hence it will promote homosexuality in Pakistan as Ministry
of Human Rights, inter alia, acknowledged in its reply at para 7(i) that:

“(7) i. Sexual orientation refers to an enduring pattern of
romantic or sexual attraction to persons of the opposite sex
or gender, the same sex or gender, or to both sexes or more
than one gender, whereas gender identity as defined in the
Act already and according to Yogyakarta Principles means
each person's deeply felt internal and individual experience
of gender, which may or may not correspond with the sex
assigned at birth, including the personal sense of the body
(which may involve, if freely chosen, modification of bodily
appearance or function by medical, surgical or other
means) and other expressions of gender, including dress,
speech and mannerisms.”

[emphases added]

To support their arguments, the petitioners referred to Yogyakarta
Principles 2006 and 2017, upon which Ministry of Human Rights relied upon
in its reply to these Shariat Petition. Based on such objection of the
petitioners, the Ministry of Human Rights requested for amendment of its

reply, including but not limited to deletion of the reference of the Yogyakarta
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Principle mentioned in Para 7(i) of their reply. Consequently, the Ministry of
Human Rights was allowed to amend its reply in the light of its request, as a
result whereof the Ministry of Human Rights submitted the amended reply,

dated 18.03.2022, in the following manner:

Preliminary Objections:
It is respectfully submitted as under:

A. That the Transgender Persons (Protection of Rights) Act,
2018 (hereinafter referred to as the 2018 Act) was enacted
in May 2018 by the Parliament.

B. That the 2018 Act aims to recognize the identity of
transgender persons and entitles them to several rights,
which are guaranteed under the Constitution of the Islamic
Republic of Pakistan as Pakistani citizens. The Act however
does not protect their right to marry or the right to choose
partners/spouses. The entire text of Transgender Persons
(Protection of Rights) Act 2018 does not use any phrase or
expression which may make reference to Lesbians & Gays or
any other person who commits homosexual acts.

C. That therefore, the 2018 Act does not in any manner
legitimize or include gays or lesbians. It only deals with
gender identity. The 2018 Act defines a transgender person
in Section 2 (n), which is reproduced below: “Transgender
Person” is a person who is:-

(i) “Intersex” (khusra) with a “mixture of male and
female genital features or congenital ambiguities”; or

(ii)  “eunuch assigned male at birth, but undergoes
genital excision or castration”; or

(iii) a “transgender man, transgender woman, Khawaja
Sira or any person whose gender identity or gender
expression differs from the social norms and cultural
expectations based on the sex they were assigned at
the time of their birth.”

D. That the definition provided in Section 2(n) does not deal
with the issue of sexual orientation and restricts itself to
gender identification alone.

E. Furthermore, Gender identity is a private matter,
concerning someone's deeply felt individual conviction,
which should not be subject to arbitrary third-party
scrutiny (including a medical board). Requiring someone
seeking legal recognition of their self-identified gender to
undergo treatment, purportedly for “medical reasons”, or to
require them to accept “to be treated” in connection with a
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certain diagnosis (e.g. “gender dysphoria”) is, among other
things, a breach of their right to protection against attacks
on their dignity, as well as their physical and mental
integrity under Article 7 of the ICCPR. It is also a violation of
the State obligation to respect for their private life under
Article 17 of the ICCPR. Pakistan is a party to this
Convention.

F. Moreover, the right of dignity as protected in Article 14 of
the Constitution also means the right of a person to take
decisions in respect of deeply personal matters without
government intervention. In this sense dignity is seen to be
associated with privacy, autonomy, and self-determination.

G. It is also pertinent to highlight that Rules under the Act have
also been notified and are annexed herewith as Annex A.

Para-wise Comments:

1. The contents of Para 1 are formal and therefore need no
comments.

2. The contents of Para 2 are formal and therefore need no
comments.

3. The contents of Para 3 are not denied to the extent of the
Quranic Verse quoted however the verse is subject to
various interpretations/tafsir by religious scholars.

4. The contents of Para 4 are not denied to the extent of the
Hadith quoted however, the verse is subject to various
interpretations/tafsir by religious scholars.

5. The contents of Para 5 are not denied to the extent of the

Hadith quoted however, their nexus with the 2018 Act is

subject to interpretation.

The contents of Para 6 are formal and need no response.

7. The contents of Para 7 are denied. Intersex people are
individuals born with a wide range of natural variations in
their sex characteristics (or differences of sex development)
that do not fit the typical definition of male or female,
including, for example, with respect to their sexual
anatomy, reproductive organs or chromosome patterns. It
is also pertinent to mention here that sexual orientation of
an individual is an entirely different phenomenon from
gender identity. The Petitioner has erroneously confused the
two and has misinterpreted the definition of a transgender
person. In this regard it is further submitted that;

i. Gender identity is defined in the Act as a person's
innermost and individual sense of self as male, female
or a blend of both or neither that can correspond or not
to the sex assigned at birth;

ii. ~ Furthermore, as upheld in 2021 CLC 204, the right of
privacy as protected in the Constitution means the right
of a person to take decisions in respect of deeply
personal matters without government intervention. The
Court in this case held that that the court may give
directions of a medical examination however, the

IS
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Respondent could not be forced to take this
examination and may refuse such examination. In this
sense privacy is seen to be associated with interests in
autonomy, dignity and self-determination.

8. The contents of Para 8 are denied to the extent that section
2(n)(ii) is repugnant to the injunctions of Islam and Hadith.

9. The contents of Para 9 are denied to the extent of the
petitioner's "beliefs" narrated in the paragraph. Sexual
orientation of an individual is an entirely different
phenomenon from gender identity and the Petitioner has
erroneously and with malafide intention confused the two
and has misinterpreted the definition of a transgender
person.

10. The contents of Para 10 are admitted. The preliminary
objections may be read as an integral part of the reply to
this para.

11.  The contents of Para 11 are denied. The contents of
preceding paragraphs may be read as an integral part of
the reply to this para.

12.  The contents of Para 12 are not denied to the extent of law
cited. However, the Petitioners have misstated the law and
have concealed relevant facts from this Honourable Court.
With reference to Indian law, the facts are that in
November 2020, the Indian Government notified the
Transgender Persons (Protection of Rights) Rules 2020
which now state that the District Magistrate will "subject to
the correctness of the applicant's particulars, get the
application processed based on the affidavit submitted
declaring the gender identity of any person, without any
medical or physical examination, and thereafter, issue an
identification number to the applicant, which may be
quoted as proof of application.” Therefore, there is now no
more requirement of a medical examination and reliance is
placed solely on self perceived identification.

13.  The contents of Para 13 are factual and are not denied to
the extent of facts quoted in the news articles.

14.  The contents of Para 14 are not denied to the extent of the
law cited. However, it is submitted that the Petitioner has
concealed important information regarding the notification
of the Transgender Persons (Protection of Rights) Rules
2020, which have now done away with the requirement of
any medical board or medical examination through Rule 4.

15. The contents of Para 15 are admitted to the extent of
description of rights provided in the 2018 Act. However, it is
vehemently denied that these provisions provide legal cover
to the registration of same sex marriages. The Act does not
protect their right to marry or the right to choose
partners/spouses. The entire text of Transgender Persons
(Protection of Rights) Act 2018 does not use any phrase or
expression which may make reference to Lesbians & Gays or
any other person who commits homosexual acts.

PRAYER
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It is therefore most respectfully prayed that this Honorable
Court may admit these amended comments and dismiss the instant
petition and grant any other appropriate relief as it may deem
appropriate.

34. Likewise, the Law and Justice Division being one of the respondent
and representing Federal Government argued that it duly consulted the Bill
of the Impugned Act with the Council of Islamic Ideology before its
promulgation, upon which one of the petitioners namely Mr. Orya
Magbool Abbasi, objected to the veracity of the statement and placed before
the Court a letter, dated 18.11.2021, of the Chairman of the Council of
[slamic Ideology, Dr. Qibla Ayaz, stating that the Bill of the Transgender
Persons (Protection of Rights) Act, 2018 was never forwarded to the Council
of Islamic Ideology by the Government of Pakistan or by the Ministry of
Human Rights for consultation. Copy of that letter of the Chairman of the

Council of Islamic Ideology is reproduced herein below:
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35. Upon the disclosure of this letter by one of the Petitioners to whom this
letter was addressed and its production before this Court, the Federal
Government through the Ministry of Human Rights sought time with the
request that it (MoHR) will refer the Transgender Persons (Protection of
Rights) Act, 2018 to the Council of Islamic Ideology for its consultation. Their
request was allowed by this Court vide order dated 11.04.2022 and
resultantly the Council of Islamic Ideology reviewed the impugned Act and
submitted its detailed report, dated 18-19.05.2022, to the Ministry of Human
Rights. The Ministry of Human Rights duly submitted the said report before
this Court, however the said report was also addressed to this Court by the
Council of Islamic Ideology. The said report is considered necessary to be

made part of this judgment, which reads as follow:
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Arguments of the Respondents

36. In response to the arguments advanced by the petitioners, the
Federation of Pakistan, MoHR, NADRA and some other experts including

gender experts and some persons who identified themselves as transgender
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women also argued the case at length as respondents. Following persons, in
addition to the Federal Government and departments forwarded their
arguments in the following manner.

37. The Ministry of Law & Justice stressed that this Impugned law is to
protect the marginalized communities of transgender persons and their rights.
Amongst other points, the Ministry of Law & Justice submitted as follows:

a) In 2009, the Supreme Court delivered a ruling, recognizing
the dignity of transgender and declaring them the third
gender under the equal protection clause of the
Constitution of Pakistan. The Court ordered Provincial and
Federal Governments to protect transgender's gender
identification, right to inherit property, right to vote, right
to education, and right to employment.

b) The transgender community was one of the most
marginalized in the country because they don't fit into
existing gender categories. Consequently, they face
problems ranging from social exclusion to discrimination,
lack of education facilities, unemployment, and lack of
medical facilities. The Transgender Persons (Protection of
Rights) Act, 2018 attempted to solve the issues of
transgender and give them a life of dignity.

c) The Act prohibits discrimination against a transgender
person in areas such as education, employment, and
healthcare. It directs the central and state governments to
provide welfare schemes in these areas.

d) Under the Act offences like compels or entices a transgender
person to indulge in the act of begging, forced or bonded
labor denying a transgender person the right of passage to
a public place, force or causes a transgender person to leave
house-hold, village, harms or injures or endangers the life,
safety, health, or mental and physical well-being, causing
physical abuse, sexual abuse, verbal emotional abuse and
economic abuse are punishable with imprisonment for a
term which shall not be less than six months or with fine or
with both.

e) Under the Act the government is taking steps to provide
health facilities to transgender persons including sex
reassignment surgeries and bring health curriculum reform
to address basic health issues of transgender and intersex
community etc.

f) Under the Act the government is taking measures to ensure
the full inclusion and participation of transgender in
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mainstream society via rehabilitation, vocational training,
employment schemes etc.

It is general practice and unwritten principle of pleadings and
proceedings before any Court of law that the Government is supposed to be a
good and honest litigant, which means the Government is supposed to give
true and correct picture about the facts of the case but to our dismay we
noticed that the Federal Government through the Ministry of Human Rights
as well as through the Law and Justice Division failed to perform its duty
properly while responding to the Petitions and making some submissions
regarding the process of promulgation of the impugned law, firstly when
MoHR referred the Yogyakarta Principles as the basis of the impugned Law
and subsequently the statement of Law and Justice Division regarding the
official consultation of the Council of Islamic Ideology under Article 227 of the
Constitution of the final draft Bill of the Transgender Persons (Protection of
Rights) Act, 2018, which later on became an Act of the Parliament and has
been impugned by the petitioners through these Shariat Petitions.
Consequently, upon challenging these statements by the petitioners the
Ministry of Human Rights had to submit the amended reply and also sent the
impugned law to the Council of Islamic Ideology for consultation. Similarly
during arguments MoHR presented the Supreme Court’s orders as the reason
for enactment of the impugned Act. However, we noted that the words
“transgender” or “transgender person”, similarly “transgender man and
transgender woman” are not used in the Supreme Court’s Orders reported as

Dr. Muhammaed Aslam khaki and others v. S.S.P. (Operations) Rawalpindi and

others (PLD 2013 SC 188) and Dr. Muhammad Aslam khaki and others v. S.S.P.

(Operations) Rawalpindi and others (2013 SCMR 187).

Response of NADRA
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38. Similarly, the response of NADRA remained elusive on certain points
like its policy for issuance of CNICs with “X” Gender Mark. The crux of the
response of NADRA in reply to most of the questions remained that it does
not have any Rules or Regulations that specify procedure to follow for
issuance of CNICs under the impugned Law, rather it only follows the policy.
Obviously this position of NADRA is questionable because making actions of
NADRA subject to an un-notified policy makes the system vulnerable to
serious abuses of law and even crimes in some cases. Some of the petitioners
have challenged Regulation 13(1) of the National Database Registration
Authority (Application for National Identity Card) Regulations, 2002 made
under the National Database and Registration Authority Ordinance, 2000
together with the policy followed by NADRA regarding registration of
transgender persons in pursuant to the Impugned Act. Prior to the
promulgation of the impugned Act, NADRA used to issue cards to eunuch
persons under Regulation 13(1), but during the proceedings of these Shariat
Petitions, even that Regulation, instead of amendment or correction, was
altogether deleted leaving a deficiency in the National Registration Authority
(Application for National Identity Card) Regulations, 2002 in this regard.

39. Farhat Ullah Babar, Advocate submitted detailed arguments as
respondent in these Shariat Petitions and argued that this Law will not open
floodgates to change the sex at will. He further gave response to certain
points raised by the petitioners in the following manner:

Objection# 1: How will the Trans persons be segregated into

separate spaces in jobs, in academic institutions and in health
facilities/ hospitals?

Response: Employment: Rule 18 (1) states "All government
authorities shall formulate and maintain a transgender
employment policy for the integration of transgender persons...."
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So the segregation has to be provided for in the policy framed by
each department to ensure segregation into separate spaces in
jobs, academic institutions and health facilities.

Education: Rule 17 about education says "the departments shall
provide incentives aimed at the inclusion of transgender persons
in all educational institutions....”

"Incentive” means motivating or encouraging someone to do or
abstain from doing something. It can thus be argued that
transgender education will not be encouraged if there is no
segregation. However, the language used in the Rules can be made
more specific if needed.

Health: Rules 9, 11 (5) (a), 12, 13, 14, 15 and 16 adequately
provide for segregation. However Rules can be amended if
considered necessary.

Objection #2: Gender identity of under the 18 years of age is
determined by a medical doctor but for above 18 years of age no
medical certificate is required for determining gender identity. It is
considered unwarranted intrusion and against human rights.
Why? Are the human rights of the under 18 years not violated by
leaving a determination of their gender to medical certification?

Response: Minimum age for the exercise of different categories of
rights is determined by law. For instance there is age condition for
marriage, for driving license, for voting, for admission in schools
etc. Recently the Hon Federal Shariat Court also ruled that
government can make a determination of minimum age for
marriage and petitions against Child Marriage Act were dismissed.

At the time of birth the sex assignment can only be determined by
a medical doctor/ parents on the basis of predominant organs. A
new born cannot be expected to declare his sex/gender
assignment himself. So initially such determination has to be by a
doctor.

Objection #3: What will be the consequences if a married person
on the basis of self-perceived identity declared himself of different
gender?

Response: It will automatically annul the marriage because the
marriage can be registered in Nikahnama only between M (Male)
& F (Female). There is no provision in any law and any rule for the
registration of marriage between a X (Transgender) & M (Male),
or between X (Transgender) and & F (Female) or between X and X.

Moreover is it conceivable? Has any single case been reported? Are
any statistics available?

Objection#4: There is no such this as 'self perceived’ gender
identity. It is a disease of the mind called 'gender dysphoria’-a
sexual condition whereby there is marked and persistent
difference between a person's perceived gender based on
innermost feelings and the sex assigned to him/her at birth. That
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this condition is also recognized by the WHO which call is as
"gender incongruence”

Response: This may have been the case until 2019. In May 2019
the WHO Assembly declared that transgender health issues will no
longer be classified as mental and behavioral disorder. "It was
taken out of the mental health disorder because we had a better
understanding that his was not actually a mental health condition
and leaving it there was causing stigma".

In addition section 12(c) of the Act encourages all transgender
"access to all necessary medical and psychological gender
corrective treatment”. If a transgender feels the need to seek
medical/psychological advice he may but he cannot be forced.

Objection#5: That Quran recognizes only two genders Male and
Female and there is no provision for a third gender. Verses 49 & 50
of sura 42 were quoted in support on 10-4-23.
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Response: It is important to point out some characteristics.

The word 'Yahabu'is used in the first verse meaning to bestow but
in the second verse (50) the word 'Aw yuzawwijuhum' has been
used. It does not mean here 'bestow’. Otherwise the word 'yahabu'
would have been used.

Clearly the meaning of 'Aw yuzawwijuhum' is not the same as
bestowing male and female off springs. Here it means the mingling
of male and female.

-The words 'what He wills' is repeated four times emphasizing that
the creation of the people mentioned in it are created according to
Allah's will, not as a result of a mistake.

-The words 'Ibn’ (son) or 'Bint' (daughter) for son and daughter
have not been used. Instead the words '[nathan wa Ath-thukura'
used.

-The aim of these verses was to show Allah's power in creation:
"He bestows upon whom He wills the masculine gender and He
bestows upon whom He wills the feminine gender.”

As these verses explicitly refer to Male & Female in first verse, and
to other kinds of gender in the second verse, the word
yuzawwijuhum' means mingled or mixed gender.

Pickthall translates it as: 'He mingles both male and female'
(Pickthall, 2011),

Egyptian scholar Ahmad Muhammad Shakir (1892-1958)
translates it as:

‘He makes them of both sorts’

Objection#6: The Act is liable to be misused and there is no
provision in it to prevent its misuse.



S.P. No.05/1/2020 + 11 Connected Shariat Petitions Page | 58

Response: A law is liable to be misused particularly if it offered
special incentives to persons addressed in the law. The
Transgender Protection Act 2018 confers no special privileges on
transgender like reserved seats in parliament, in professional
colleges etc. The 2018 Act only gives the transgender persons basic
human rights available to every citizen including the right to vote,
to contest elections, to seek education etc. If ever reserved quota
had to be provided for transgender persons in any walk of life it
has to be regulated by appropriate rules. For instance special
reserved seats for technocrats etc are governed by
legislation/rules framed by the Election Commission.

Secondly, is it conceivable that anyone will willingly want to be
recognized as member of the most dispossessed, the most
vulnerable community whose members are threatened,
intimidated, ridiculed and harmed on a daily basis? In return for
what any person will want to be part of the transgender
community?

Objection#7: Section 15 (2) of the Act is problematic as it takes
away owner's right to rent out or deny property/hotel room to
transgender, for any reason. The owner of property also has rights
which are violated by this law.

Response: There must be some basis for refusal to rent out hotel
room to anyone. It is unlawful and wrong to discriminate against
or deny hotel room on the basis of sex/gender alone. But if there is
a valid reason like risk of riots, protection of property, a person
declared non-grata then it is permissible to deny him/her hotel
accommodation.

Section 15 (2) of the 2018 Act only prohibits discrimination
on basis of sex'. It does not foreclose the right of the owner of
property to disallow tenancy to any person (transgender or
unisex) on the basis of valid legal reasons.

Objection #8: Section criminalizes only ‘compelling to beggary'
and there is no remedy if there are other crimes.

Response: The Act makes violations of any of the basic rights of
transgender person's rights a crime. Laws are already there for
punishing any crime. Beggary is already unlawful. Forcing
transgender to beggary is a specific crime committed against
transgender when they are forced to beg. It is for this reason that
it has been so mentioned. Beggary will remain a crime even if not
mentioned in the 2018 Act. Compelling someone to beggary makes
it even more serious.

Objection 9: What will happen if someone kept on changing his
self perceived identity from one perception to another?

Response: There is not a single case thus far. Is it conceivable? Why
anyone will resort to it, for what benefit? If there are special
reserved benefits specifically to transgender persons then rules
will have to be framed by each department for availing those
benefits.
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In any case second change is not automatic. Rule 3 (5) of NADRA
governs procedure for it.

Objection#10: Someone may perceive himself F (Female) or M
(Male) contrary to the sex assigned to him at birth and he/she
may like to imagine himself anything. That is his/her business.
Why should he/she insist on legal recognition of his status as F
(Female) or M (Male)?

Response: The transgender persons do not demand recognition as
F (female) or M (Males). They only want to be legally recognized
as X for the purpose accessing basic rights.

Objection #11: That Anderson's latest book "When Harry Became
Sally: Responding to the Transgender Moment" is scientific
evidence that self perceived identity is a "'myth”.

Response: The book is largely based on junk science. Neither the
contents of the book nor the reviews on it have been by
transgender people or by doctors who care for transgender people
or by anyone who advocate for transgender people. The book is
based on the premise that self perceived gender identity is a
mental illness, a postulate already rejected by the WHO and latest
medical sciences.

Muhammad Sherkan Malik
40. Similarlyy, Muhammad Sherkan Malik, Director Programs at
Transgender Rights Consultants appeared as an expert and forwarded his
arguments explaining the term “gender dysphoria” and the guidelines issued
by the “American Psychological Association” regarding the gender conversion
therapy etc., and said that gender dysphoria is not a disease, but a mental
condition. He also relied on the definition of transgender and the difference
between sex and gender as explained by the American Psychological
Association by stating that:
“Gender dysphoria refers to the distress that may accompany the
incongruence between one’s experienced or expressed gender and
one’s assigned gender. Although not all individuals will experience
distress as a result of such incongruence, many are distressed if the
desired physical interventions by means of hormones and / or
surgery are not available.”
41. Ms. Nayab Ali, transgender expert, who identified herself as a

“transgender woman” argued in response to the petitions that this law will

not promote homosexuality or LGBT’s rights in the country. In support of her
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stance, she argued that in 1988, gender reassignment surgery was declared
acceptable under Islamic law by scholars of Al-Azhar University at Egypt,
whereas in Iran, Ayatollah Khomeini declared transgender surgical
operations permissible in the year 1987.
42.  Another person named Julie Malik, who also identified herself as an
intersex person, explained an old-ordeal which she faced being an intersex
person by birth that she was disowned by her real parents and how later on
in the life during her childhood she was badly abused sexually, physically and
psychologically and she was even tortured by person who kept her under the
garb of “Guru”.

We took a serious notice of such dilemma and gave our observations
vide our order dated, 13.12.2022. The relevant part of the said order is
reproduced as under:

2. - - Nadeem-uz-Zafar Khan alias Kashish, who identified
herself as an intersex, has raised some points, on which the Ministry
of Human Rights is required to submit a report positively by
15.12.2022 showing whether there is any facility for the protection
of children born with some defects in their sexual organs.
Consequently, who are unfortunately abandoned by their own
families, as a result whereof they are abused by the criminals and
fall prey to pedophiles and other predators in our society, which is a
scar on the face of this society. Similarly, the lives of same category
of persons become more miserable as they turn old. The Section
6(a) of the impugned Law bounds the Government and Ministry of
Human Rights to ensure the rescue, protection and rehabilitation of
transgender persons in addition to providing medical facilities,
psychological care, counseling, etc. Allah Almighty has bestowed
dignity on every human being and this is our believe as stated in the
Holy Quran, even it has also been enshrined in the Constitution of
the Islamic Republic of Pakistan, 1973. Therefore, there should be
exclusive protection homes for such children, who are intersex and
are abandoned by their families, as well as for the older persons
falling under the category of intersex (Khusra) as defined in section
2(n)(i) of the impugned Law.

3. In addition to above, the office is directed to issue notice
to the Chairperson of the National Commission for Human Rights
to appear as an expert along with Zammurd Khan, who is
running Pakistan Sweet Home, which is an orphanage for
abandoned children across the country providing basic
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necessities of life to them. Likewise, Dr. Muhammad Amjad
Saqib, who is running Akhuwat Foundation and has experience
to run protection centers for old-aged intersex persons, may also
be summoned as an expert in order to provide consultation to
the Ministry of Human Rights.”

In response to above mentioned order, the Federal Government in the
Ministry of Human Rights took some steps in the manner that they notified a
“Monitoring Committee” of experts, held meetings on day-to-day basis with
the representatives of the intersex community and also established few
centers for the protection of intersex children to protect them from all kinds
of abuses. Likewise, they also made Protection Centers for Intersex Children
and Old-Age Transgender Persons, who are normally disowned by the society
and are ridiculed publically. The intersex persons have also some grievances

which they made in writing as follow:
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They also submitted that they want to lead a normal and decent life but
they do not want to make ID Cards with Mark “X” because with that ID Card
they cannot perform Umrah or Hajj, which is a serious hindrance in
performing their religious duties and obligations. On the other hand, without
having ID Card with gender Mark “X” they cannot avail the benefits extended

for “transgender persons" under the impugned Law. To avoid such

contradiction, they vehemently pleaded that although they are born with
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some infirmity in their sexual organs but they want to be a full male or full
female, as the case may be, in individual case of any intersex person,
therefore, the Government should issue them ID Cards with gender Marks “F”
or “M” as happening in majority of the international jurisdictions.

43. The question was put to the Government of Pakistan and the
registering authority i.e. NADRA but the latter failed to satisfy this Court on
such question, instead they replied that in the backend of their database they
are feeding in all the details of an applicant and consider them as male,
female, intersex or eunuch, as the case may be, but to all these four categories
i.e. intersex, eunuch, transgender woman and transgender man, NADRA
issues an ID Card with gender Mark “X” under the impugned Law.

We have analyzed the arguments of the parties and concluded that the

point raised by the intersex persons that they cannot perform Umrah or Hajj
with ID Card having gender Mark “X”, is a very serious issue, therefore,
NADRA must develop some rules or criteria of issuing ID Cards to Khunsa
(83) persons so that they can perform Hajj.
44.  Full opportunity of hearing was awarded to both the sides. Out of the
diverse contentions pertaining to various issues involved in the captioned
Shariat Petitions, the core issue involved in these Shariat Petitions is the
manner in which the phrase “Transgender Person” is defined in Section
2(1)(n) of the impugned Act along with the phrases “Gender Expression” and
“Gender Identity” as defined in Sections 2(1)(e) and 2(1)(f) of the impugned
Act, respectively. The said sub-sections of Section 2 are reproduced as follows:

2. Definitions. (1) In this Act, unless there is anything
repugnant in the subject or context:



S.P. No.05/1/2020 + 11 Connected Shariat Petitions Page | 63

2(e) “Gender expression” refers to a person’s presentation of
his gender identity, and the one that is perceived by others;

2(f) “Gender Identity” means a person’s innermost and
individual sense of self as male, female or a blend of both or
neither; that can correspond or not to the sex assigned at
birth.

2(n) “Transgender Person” is a person who is:-
(i)  Intersex (Khusra) with mixture of male and female
genital features or congenital ambiguities, or
(ii)  Eunuch assigned male at birth, but undergoes genital
excision or castration; or
(iii) A Transgender Man, Transgender Woman,
KhawajaSira or any person whose gender identity or
gender expression differs from the social norms and
cultural expectations based on the sex they were
assigned at the time of their birth.
45.  Although, all provisions of the impugned Act are challenged, but since
the aforementioned definitions have pivotal role in the points involved in
these Shariat Petitions, all the issues raised by the petitioners are offshoots to
these three definitions of “Gender Expression”, “Gender Identity” and
“Transgender Person”, therefore, we have decided to determine the questions
relating to these definitions at the first instance.
46.  All the other issues which were highlighted in the Shariat Petitions are
related to the implementation of concepts stemming from the above
mentioned three definitions, like the provision of recognition of identity of
transgender person in Section 3 of the impugned Act and protection of other
rights of “transgender persons”, as mentioned in Chapter 5 and prohibition of
certain acts as mentioned in Chapter 3 of the impugned Act etc.
47. Therefore, we have formulated the following Points of Determination:
L. Whether the five terms (Intersex (Khusra), Eunuch,

Transgender Man, Transgender Woman and KhawajaSira), which

are included in the definition of “transgender person” in Section
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2(1)(n) of the impugned Act are identical and similar, hence they
are included in the definition of one term or are they different?

I Whether sex or gender provides basis for gender identity of
a person as male or female in the light of the injunctions of Islam
as laid down in the Holy Quran and Sunnah?

IIlI. Whether the terms ‘gender identity’ as defined in Section
2(1)(f) and the term ‘gender expression” as defined in section
2(1)(e) of the impugned Act and as they are used in different
provisions of the impugned Act are in accordance with injunctions
of the Quran and Sunnah or not?

IV.  Whether Islam permits medical treatment for those persons who
suffer from physical infirmity in their reproductive system or in sexual
organs related to their sex etc.?

48. We have gathered from the arguments of the parties and their
pleadings that inclusions of five different terms under one umbrella term of
‘transgender person’ in section 2(1)(n) is a source of conflation and confusion
regarding the impugned law, therefore, we have formulated this as a point of
determination being necessary point to be dilated upon at the first place.

Determination Point-I

Whether the five terms (Intersex (Khusra), Eunuch, Transgender Man,
Transgender Woman and KhawajaSira), which are included in the
definition of “transgender person” in Section 2(1)(n) of the impugned
Act are identical and similar, hence they are included in the definition of
one term or are they different?

Section 2(n) of the impugned Act contains the definition of
‘transgender person as:

“Transgender Person" is a person who is:---

(i)  Intersex (Khusra) with mixture of male and female genital
features or congenital ambiguities, or

(ii)  Eunuch assigned male at birth, but undergoes genital
excision or castration; or

(iii) a transgender man, transgender woman, KhawajaSira or
any person whose gender identity or gender expression
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differs from the social norms and cultural expectations based
on the sex they were assigned at the time of their birth.”

Difference between Intersex and Transgender Person

49. The inclusion of term ‘intersex’ within the meaning of term
‘Transgender person’, as is done in the impugned Act, is one of the main
sources of misunderstanding and confusion regarding this law; the inclusion
of two terms within the meaning as synonym to one another is a main source
of conflation. Both the terms ‘intersex’ and ‘transgender’ have two different
meanings. This is a fundamental flaw in the term ‘transgender person’ as
defined in the impugned Act, because the “gender identity” of Intersex
persons is associated with the sex assigned to them at the time of birth;
whereas “Transgender” is a term, which describes people whose internal
sense of being male or female, does not match with the sex they were
assigned at the time of birth.

The National Center for Transgender Equality (USA) defines the
difference between “transgender” and “intersex” as under:

“People sometimes confuse being transgender and being

intersex. Intersex people have reproductive anatomy or genes

that don'’t fit typical definitions of male or female, which is often

discovered at birth. Being transgender, meanwhile, has to do

with your internal knowledge of your gender identity. A

transgender person is usually born with a body and genes that

match a typical male or female, but they know their gender
identity to be different.”

UNHCR has published an Emergency Handbook in which it contains the
definitions of different terms related to different sexual orientations. The said
handbook contains the definitions of “intersex” and “transgender” as under:

“Transgender, umbrella term used by persons whose gender
identity and, in some cases, gender expression differ from what is
typically associated with the sex they were assigned at birth.
They can also have a range of sexual orientations.”

Lhttps://transequality.org/issues
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‘Intersex, an umbrella term describing a wide range of natural
bodily variations in sex characteristics (including genitals,
gonads, reproductive organs and chromosome patterns) that do
not fit typical binary notions of male or female bodies. Intersex
people are not necessarily people who have a different gender
identity or sexual orientation to the norm. Rather, their bodies
have different sex characteristics to the norm. They are not to be
considered the same as transgender persons.” [emphasis added].

The Amnesty International on the International Intersex Awareness
Day, which is 26t of October, initiated a campaign to clarify five basic
misunderstandings about Intersex persons. One of them is that intersex
persons should not be confused with the transgender person. These two are
completely different terms. Amnesty international explains this as:

“Being intersex has nothing to do with being transgender. Our

physical sexual characteristics have nothing to do with how we
consider our gender identity, or with who we are attracted to.
The word “transgender” — or trans - is an umbrella term for

people whose gender identity is different from the sex they were

assigned at birth. The word “intersex” relates to physical sexual

characteristics, and not to an internal sense of identity. An

intersex person may also identify as trans, but they are separate
things, because gender and sex are separate. An intersex person
may be straight, gay, lesbian, bisexual or asexual, and may
identify as female, male, both or neither. Both intersex and trans
people have the right to choose their own gender identity, and
should never be forced to live with bodies or identities they do
not feel comfortable with.”3 [Emphasis added]

The Oxford University LGBTQ+ Society published a Glossary of Trans
and Intersex terms according to which the terms intersex and transgender
are defined as:*

“Intersex - A term used for a variety of conditions in which a
person is born with a reproductive or sexual anatomy that
doesn’t fit the typical definitions of female or male. Intersex
people are born with physical, hormonal or genetic features that

Z https://emergency.unhcr.org/entry/62590/lesbian-gay-bisexual-transgender-and-intersex-lgbti-
persons

3 https://www.amnesty.org/en/latest/news/2018/10/its-intersex-awareness-day-here-are-5-
myths-we-need-to-shatter/

4 https://www.oulgbtq.org/trans-and-intersex-glossary.html
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are neither wholly female nor wholly male, or are a combination
of female and male.”

“Transgender or trans — [adjective] Used as an umbrella term
for people whose gender identity differs from what is typically
associated with the sex they were assigned at birth.”

The societies that promote LGBTQIA+ rights (This acronym stands for
lesbian, gay, bisexual, transgender, queer, intersex, asexual, and the ‘+’ holds
space for the expanding and new understanding of different parts of the very
diverse gender and sexual identities) clearly differentiate intersex from
transgender. For Example LGBTQIA+ Resource Center explains the difference
between the two as®:

“Intersex is an umbrella term that describes a wide range of
natural bodily variations that do not fit typical definitions of
male and female bodies. These variations may include, but are
not limited to, unique chromosome compositions, hormone
concentrations, and external and internal biology. Being
transgender means one’s internal sense of self does not correlate
with the sex one was assigned at birth. Transgender people are
often born with typical male or female anatomy or genes but
know that their gender identity is something different than what
they are born with.”

The Intersex Society of North America defines intersex as®:

“A general term used for a variety of conditions in which a
person is born with a reproductive or sexual anatomy that
doesn’t seem to fit the typical definitions of female or male.”

The Medical News Today further clarifies the difference of intersex and
transgender as:?

“Sex chromosomes determine the biological sex of a baby.
Intersex people may have chromosomes typical to a male or
female but have no internal or external anatomy that
corresponds to biological male or female anatomy.”

Transgender people are usually born with genetics and anatomy
that match a biological definition of male or female.
Transgender people may feel they have a different gender
identity to their assigned sex at birth.”

5 https://lgbtgia.ucdavis.edu/trans-101
6 https://www.medicalnewstoday.com/articles/what-is-transgender#vs-intersex
7 Ibid.
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The Huffington Post UK8 explains the difference between intersex and
transgender as:

“Intersex:

This is the definition for people born with physical sexual or
reproductive qualities (which include chromosomes and hormones)
that do not fit into the binary male/female distinctions. In intersex
cases, the biological sex of a person is ambiguous.

Transgender:

Being transgender means that there is a mismatch between the
sex you were assigned at birth and your gender identity. For
example, in the case of transgender women - they would have
been assigned as male when they were born for displaying the
physiological characteristics that are typically male, but may
identify as female in terms of how they see themselves within the
social constructs of the world.

It is possible to be both intersex and transgender, but they are
not the same thing. Intersex relates to a physiological
designation - which sex a person is assigned based on the
physiological traits they display - while being transgender is
about how someone expresses their gender identity.”

50. From all the above definitions of intersex and transgender and on the
basis of many more available different references, it becomes evident that
‘intersex’ and ‘transgender’ are two different categories of persons and a
‘transgender’ person cannot be called an ‘intersex’ person or vice versa.
Whereas, the Impugned Act includes the term intersex within the definition
of ‘Transgender Person’ in Section 2(1)(n) which is one of the causes of
confusion and misunderstanding in the impugned legislation.

51. We have also observed this difference very clearly during the hearing of
this case when certain persons who identified themselves as intersex persons
and who are also parties to this case (namely Nadeem-uz-Zafar Khan alias
Kashish, Julie Khan and Almas Bobby, etc.) stressed the need to differentiate
themselves from those persons who are identifying themselves as transgender

persons within the definition of Section 2(1)(n) of the impugned Act.

8 https://www.huffingtonpost.co.uk/2017/02/08/intersex-vs-transgender-heres-what-you-need-to-
know_a_21709480/
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52. It is observed that many people in Pakistan who are either not well
versed in the subject or with the English language terminologies being used
nowadays think that the word “Transgender’ is an English translation of Urdu
word Khusra (e_~3), whereas that is not the case. The English word for Khusra
is intersex as is mentioned in the section 2(1)(n)(i) of the impugned law.
Islamic law recognizes the “gender identity” of intersex person which is based
on some physical attributes or biological feature of a person, but does not
recognize the “gender identity” of a transgender persons which is based on
their self-perception and innermost feelings about their sex.

Medical Treatment of Intersex persons

53. Islam being pro-life religion promotes protection and promotion of life
or Hifz al-nafs (04 1és) and, protection and promotion of progeny or Hifz al-
Nasl (J~3 ki) are two of the five basic goals of Shariah (Magqasid Al Shariah).
Therefore, on the basis of these two principles of Shariah, the medical
treatment of intersex persons to treat any physical and biological infirmity in
the sexual organs and reproductive system of intersex persons is not only
permissible but desirable under Shariah Law according to the Islamic
injunctions, therefore, in accordance with these principles of Shariah, any
medical treatment and cure of intersex persons which helps them in their
complete sex affirmation as either male or female is preferable under the
principles of Maqasid Al Shariah mentioned hereinabove.

Difference Between Eunuch and Transgender Person

54. Historically, the term eunuch refers to a man who had been castrated,
often for social or cultural reasons. The term is considered outdated and
may be considered derogatory by some. In contemporary usage, the term is

sometimes used to refer to individuals who have had their testes removed
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either due to some serious medical conditions like cancer, etc. or due to

some accident.

In sub-section (ii) of Section 2(1)(n) of the impugned Law the term

‘eunuch’ is defined as:

“(ii) eunuch assigned male at birth, but undergoes genital
excision or castrated;”

According to Black’s Law Dictionary word eunuch means:
“A male of the human species who has been castrated.”

According to Corpus Juris Cecundum eunuch means:
“In its primary and general signification, a castrated male of the
human species. In its secondary meaning, unproductive;

barren.(Kan. -Eckert v. Van Pelt, 76 P. 909, 910, 69 Kan. 357, 66
L.RA. 266) "10

Section 2(1)(n)(ii) of the impugned Law talks about a eunuch person,
which includes male person who undergoes excision or castration. Such
persons are referred to in Arabic by the term Khassi (<=3), which is also used
in Urdu in the same meaning, whereas in Urdu the terms of “Khawaja Sira”,
and “Aakhta” are used for castrated male person. According to Oxford
English-Urdu Dictionary, the term ‘eunuch’ is translated as ‘KhwajaSira’ and

defined as:

U_ o1 3 Je S s sl o3T”

The term “Khawaja Sira” (= ~lsa) is defined in different Urdu

dictionaries as:

Lmﬁ)mr%um;u;)/;;,Tuﬁu&"gt}mny’g;/d“;ﬁ(rw&/);/u" 1
LTJJHC/LU:J{LQV?U?LPYLZ ttgg;/u‘}fu;/;bnurwﬁuﬁé,u

12_ sl 8o pbd( &2 STrEnI

9 Henry Campbell Black, M.A,, Black’s Law Dictionary, Revised 4th Ed., 1968, St. Paul, Minn.
West Publishing Co.
10 Ref. Corpus Juris Secundum by Francis ]. Ludes and Harold ]. Gilbert (Vol.31), 3rd Reprint (1980)

1 Shan ul Haqq Haqqi, Oxford English-Urdu Dictionary, ISBN-13: 978-0195793406
https://bitly/3CPeHG wtler s znddhr§F s 12
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For castrated male there are many terms used in Urdu in addition to

Khawaja Sira and are generally considered as derogatory terms, which are

described as under:

f‘ﬁf-ﬂﬂ)&ﬂj/wJTui”d}é:gﬁfu D
| NP o fomds Sel (2)

17_925d5 Jos pli(e2#) (3

(&2 E% N Saf 1
A OB I ST 2 L2 S 16 e desTis® (D

’/?’j:e}:&"{j:ﬁ:&? (2)
18_“M~’/Jl¢ﬁuﬁu::/,b){‘uulno}"u)w’t’jd?']o/L‘Z(cﬁ"‘) (3
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19_ “eutusdd S Pt

According to these dictionaries the term “KhwajaSira” is used for eunuch

or for a castrated male. So far as the term “KhawajaSira” is concerned as it is

used in the impugned Act in Section 2(1)(n)(iii), it is inappropriately used,

because, it is an Urdu translation of the English word eunuch or castrated

male. Hence, this misplacement of the term of KhwajaSira in the impugned

https://bitly/3CPeHG s (s 2idibs e §F el

1191 7: 517 ckees sl 3014305 F 20 Ao bl Ao 15 S o
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Act is a source of another confusion regarding this law and can be a source of
abuse of this Law very easily. The process of undergoing genital excision or
castration cannot be left upon the personal will and whim of a person.
Furthermore, the procedure of castration is only associated to male persons.
It may only be done in response to serious medical requirement in
exceptional cases because generally under Islamic law no one is allowed to
undergo genital excision or castration.

55. In the impugned Act this term of KhawajaSira instead of being
mentioned in Section 2(1)(n)(ii) as an Urdu translation of an English word
eunuch, is erroneously mentioned in Section 2(1)(n)(iii) which not only causes
irregularity in the legislation but also makes a source of confusion in
understanding the law. The placement of this term (KhawajaSira) at improper
place i.e. in Section 2(1)(n)(iii) instead of Section 2(1)(n)(ii) is affecting and
undermining the purpose of this law, castration is a physical problem related
to genitals part of a male person. Encyclopedia of Figh (Al-Mawsoo‘ah al-
Fighiyyah) discussed this issue in detail. The relevant portion of it is as under:

“Castration of the human being is prohibited, whether he is a
child or an adult. Ibn Hajar said: it is prohibited, therefore it is
haraam, and there is no difference of opinion concerning that in
the case of human beings."20

It is prohibited for a person to do castration deliberately to himself or
to someone else. The act of castration generally comes under a prohibited act

that amounts to, alteration of creation of Allah, as Allah says in al Quran:

R A G5 aginal s JeI) ) AR gAY s akiaY s sl

PG UIDLA 5l 38 4 (30 (a W5 Gl 23%
And 1 will lead them astray, and I will tempt them with false
hopes, and I will command them, whereby they shall slit the ears
of cattle, and I will command them, whereby they shall alter the
creation of Allah. Whoever takes the Satan for friend, instead of
Allah, incurs an obvious loss.

20, Al -Mawsoo‘ah al-Fighiyyah vol. 19 pages 120, 121
21119 4V <Ll
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This opinion of Islamic law is based on following Ahadith which

confirm the prohibition of castration:

folos W Gl sy aile 4 Lim () o 535 & (B dde i o) 2 5hlaa ol (2
SIS b Ul ok VT gt e

Narrated Ibn Masud (RA):

We used to fight in the holy battles in the company of the Prophet
(%) and we had no wives with us. So we said, "0 Allah's Apostle
(9! Shall we get castrated?” The Prophet () forbade us to do so.

G sy o gl Gpatae o Olalie o A Jg ) 2y 1 pally (ol (0 22 G
23'1:. 1Ay 4l

According to the hadeeth of Sa‘d ibn Abi Waqqaas: The Messenger
of Allah (blessings and peace of Allah be upon him) forbade
‘Uthmaan ibn Maz’oon to be celibate. If he had given him
permission, we would have gotten ourselves castrated.

The Holy Prophet (%) prohibited us from castrating even the animals.24

He (¥) said, “Castration is not permitted in Islam.”25

56.

In the light of all the above mentioned references and Ahadith of the

Holy Prophet (%), we have decided:

(a)

(b)

That as far as the definition of eunuch is concerned, as it is defined in
Section 2(1)(n) (ii), it is against the Injunctions of Islam, because no
one is allowed to undergo genital excision or castration in the light of
Islamic Injunctions.

However, the genital excision or castration is only permissible in
exceptional cases where it is so advised by expert medical
professionals in order to cure certain disease. The provision for this
exception is missing from the impugned Act, which has to be there

compulsorily because otherwise it gives room for interpretation that

22 1404) alons (4787 ) a3l ol .

231402 ) pluns 4786 ) sl o))

24 Nayl al-Awtar min Hadith Sayyid al-Akhyar, 8/249.

25 Al-Sunan al-Kubra, 10/24; Mustadrak al-Wasa’il wa Mustanbat al-Masa'il, 8 287, No. 9463 (Quoted
from the Commander of the Faithful Imam ‘Ali - A.S.).
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‘excision of genitals’ or ‘castration’ of a male person is legal and
permissible without any restriction.

(o) Causing genital excision or castration of another person is sin and a
crime under Islamic law, which is also punishable under different
sections of Pakistan Penal Code under Chapter 19, which is relevant to
offences affecting the human body including the crime of committing

Itlaf-i-Udw ( »=e <223) and Itlaf-i-Salahiyat-i-Udw (sse CusSua a3U),

57. So far as the term “KhawajaSira” is concerned, as it is used in the
impugned Act in Section 2(1)(n)(iii), it is misplaced because it is Urdu
translation of the English word “eunuch” or “castrated male”; therefore, such
misplacement of this term is a source of confusion and misuse of this law
because under Islamic law no one is allowed to undergo genital excision or
castration without any valid medical reason. Hence, the process of undergoing
genital excision or castration cannot be left upon the personal will and whim of
a person without any medical requirement in exceptional cases.

58. The definition of term ‘ transgender person ‘ as contained in section
2(1)(n) of the Impugned Act suffers from serious mistakes of the legislative
drafting. As by combining the different terms of (i) intersex, (ii) eunuch, (iii)
transgender man, (iv) transgender woman and (v) KhwajaSira under one
definition of ‘transgender person’ can be considered a circular definition
fallacy as it implies that all these terms are the same or interchangeable. The
terms Intersex, Eunuch and KhawajaSira refer to biological variations in sex
characteristics, while ‘transgender man’ and ‘transgender woman, refer to
individuals whose self-perceived gender identity differs from the sex they
were assigned at birth or from the sex they have biologically. The inclusion of
all these different terms in one single term is the main cause of confusion and

conflation about the impugned Act because not only all those persons who
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fall within the category of any of the five categories of persons used in section
2(1)(n) are different physically but the ruling of Islamic injunctions according
to Quran and Sunnah about them are also different.

59. Islamic injunctions recognize the existence of intersex person. In
Arabic such persons are called Khunsa (s33) and in Urdu they are called
Khusra (>~3) as is also mentioned in Section 2(1)(n)(i) of the impugned Law.
Islamic law and jurisprudence provide intersex person all those rights which
are mentioned in the impugned Act, even an Islamic State may take
affirmative actions to support intersex persons and their communities being
special persons, deprived and discriminated community.

60. Similarly, Islamic injunctions do recognize the existence of eunuch
persons, which are called as Khasi (<=3) in Arabic and in Urdu, in Urdu they
are also called KhawajaSira ('« ~)s3), which term is wrongly placed in
Section 2(1)(n)(iii) instead of Section 2(1)(n)(ii) being Urdu translation of
English word, eunuch. Furthermore, according to Islamic injunctions a person
cannot do castration to become eunuch at his will. It is only allowed due to
health concerns or on medical grounds. Eunuchs are considered as male
persons with serious and permanent sexual infirmity in their male sexual
organs. They also fall in the category of special persons and deserve special
attention of the society and the State. Hence, Section 2(ii) is not against the
injunctions of Islam but needs clarity as identified hereinabove.

61. However, Section 2(1)(n)(iii) of the impugned Act is against the
injunctions of Islam for the reason stated and discussed hereinabove
because many Islamic injunctions and direction are subjected to and are
based on the biological sex of a person (male or female) which cannot be
based on the basis of the innermost feelings or self-perceived identity of a

person (male or female) about his or her “gender” being different from the
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sex he or she has since birth, therefore, Section 2(1)(n)(iii) of the Impugned
Act is against the injunctions of Islam as laid down in the Holy Quran and

Sunnah of the Holy Prophet (¥).

Determination Point II
Whether sex or gender provides the basis for gender identity of a

person as male or female in the light of the injunctions of Islam as laid
down in the Holy Quran and Sunnah?

62. Sex and gender are two different words or terms. To decide this point
of determination it is imperative to understand the meaning of terms “sex
and “gender” in English, Urdu and Arabic in order to understand the use of

these terms, especially the term of “gender” in different phrases, like “gender

» «

identity”, “gender expression” or “gender recognition”.

In the English language the word ‘sex’ in light of standard English
language / dictionaries, legal and medical dictionaries and encyclopedias etc.
means as follows:

Collins English Dictionary defines sex26 as:

1. (Biology) the sum of the characteristics that distinguish
organisms on the basis of their reproductive function.

2. (Biology) either of the two categories, male or female, into which
organisms are placed on this basis.

3. (Physiology) short for sexual intercourse

4, Feelings or behaviour resulting from the urge to gratify the

sexual instinct

5. sexual matters in general
6. of or concerning sexual matters: sex education; sex hygiene.
7. based on or arising from the difference between the sexes.

Webster College Dictionary defines sex27 as:
1. either the female or male division of a species, esp. as

differentiated with reference to the reproductive functions.

26 Collins English Dictionary - Complete and Unabridged, 12th Edition 2014 © HarperCollins
Publishers 1991, 1994, 1998, 2000, 2003, 2006, 2007, 2009, 2011, 2014

27 Random House Kernerman Webster's College Dictionary, © 2010 K Dictionaries Ltd. Copyright
2005, 1997, 1991 by Random House, Inc. All rights reserved.
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the sum of the structural and functional differences by which the
female and male are distinguished.
the instinct or attraction drawing one individual sexually toward
another, or the cultural phenomena, behavior, or activities that it
motivates.

sexual intercourse.

genitalia.

[1350-1400; Middle English < Latin sexus]

The term sex is defined in American Heritage Dictionary as28

1.

4,
5.

(a)  Sexual activity, especially sexual intercourse.

(b) The sexual urge or instinct as it manifests itself in

behaviour.

(a)  Either of the two divisions, designated female and male,

by  which most organisms are classified on the basis of their
reproductive organs and functions.

(b) The fact or condition of existing in these two divisions,
especially the collection of characteristics that distinguish
female and male.

Females or males considered as a group

One's identity as either female or male.

The genitals.

[Middle English, from Latin sexus.]

According to Medical Dictionary the term sex2means:

1.

The biologic character or quality that distinguishes male and
female from one another as expressed by analysis of the
person's gonadal, (internal and external), chromosomal, and

hormonal characteristics.

The physiologic and psychological processes within a person

that prompt behaviour related to procreation or erotic pleasure.

[L. sexus]

The Columbia Encyclopaedia elaborates word sex as:30

28 American Heritage® Dictionary of the English Language, Fifth Edition. Copyright © 2016 by
Houghton Mifflin Harcourt Publishing Company. Published by Houghton Mifflin Harcourt Publishing
Company. All rights reserved.

29 https://medical-dictionary.thefreedictionary.com/sex
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The term sex used to refer both to the two groups distinguished as
males and females, and to the anatomical and physiological
characteristics associated with maleness and femaleness. Sex relates to
the type of reproduction in which specialized reproductive cells
(gametes) form and, when united by fertilization, produce a zygote
(fertilized egg) that develops into a new individual. The female gamete

is called an egg or ovum, and the male gamete a sperm.

The Law Dictionary defines sex31 as:

1. The physical difference between male and female in animals.

2. In the human species the male is called man, (g.v.) and the female,
woman. (q.v.) Some human beings whose sexual organs are

somewhat imperfect, have acquired the name of hermaphrodite.

63. In the light of above mentioned definitions of the word sex and on the
basis of many other similar references the term “sex” refers to the physical
differences between people who are male or female. The sex assigned to a
person at birth based on physiological characteristics, including their
genitalia and chromosome composition. This assigned sex to a person is also
called a person’s “natal sex”.

64. The “sex” of any person is present in every sex cell of a male and female
as the combination of XX or XY chromosomes. Females have two copies of “X”
chromosome, while males have one “X” and one “Y” chromosomes. Hence, the
sex of any person is an integral part of the body of a person.

65. Similarly, in English language the word “gender” in the light of English
dictionaries, legal dictionary and international law has been defined as under:

Cambridge Dictionary defines term gender as:

“A group of people in a society who share particular qualities or ways
of behaving which that society associates with being male, female, or

another identity”

The Britannica Dictionary explains the meaning of gender as:

30 ], Maynard-Smith (1978).The Columbia Electronic Encyclopedia™ Copyright © 2022, Columbia
University Press. Licensed from Columbia University Press. All rights reserved.
31 A Law Dictionary, Adapted to the Constitution and Laws of the United States. By John Bouvier.
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a person's own sense of being male, female, some combination of
male and female, or neither male nor female

young people who are questioning their gender [who are
questioning whether their sense of being male, female, etc.
matches what they or others previously assumed]

— often used before another noun

people of different gender identities [people who have different
senses of being male, female, etc.]

gender fluidity [the state of not having a fixed sense of being
male, female, etc.]

the state of having one of two major body forms (male or
female) that occur in many species : sex

the ways of thinking, behaving, etc. that are typically or
traditionally associated with one sex

Grammar: one of the categories (masculine, feminine, and
neuter) into which words (such as nouns, adjectives, and

pronouns) are divided in many languages

Oxford English Dictionary:

a)

b)

In some (esp. Indo-European) languages, as Latin, French,
German, English, etc.: each of the classes (typically masculine,
feminine, neuter, common) of nouns and pronouns distinguished
by the different inflections which they have and which they
require in words syntactically associated with them; similarly
applied to adjectives (and in some languages) verbs, to denote
the appropriate form for accompanying a noun of such a class.
Also: the fact, condition, or property of belonging to such a class;
the classification of language in this way.

In extended use. Esp. in non-European languages: any of several
other analogous categories into which nouns may be divided
(regardless of any connection with sex).

A class of things or beings distinguished by having certain
characteristics in common; (as a mass noun) these regarded

collectively; kind, sort. Obsolete.
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d) That which has been engendered (gender v.1 2b); product,
offspring. Obsolete. Rare

e) gen. Males or females viewed as a group; = sex n.1 1. Also: the
property or fact of belonging to one of these groups.

f) Psychology and Sociology (originally U.S.). The state of being
male or female as expressed by social or cultural distinctions
and differences, rather than biological ones; the collective
attributes or traits associated with a particular sex, or
determined as a result of one's sex. Also: a (male or female)

group characterized in this way.

The Law Dictionary (Featuring Black’s Law Dictionary, 2nd Ed):

“Gender: Defined difference between men and women based on
culturally and socially constructed mores, politics, and affairs. Time
and location give rise to a variety of local definitions. Contrasts to what

is defined as the biological sex of a living creature.”

The term “Gender” in International Law
Rome Statute of the International Criminal Court 1998, Article 7
(Para 3):
“For the purpose of this Statute, it is understood that the term
"gender"” refers to the two sexes, male and female, within the

context of society. The term "gender" does not indicate any
meaning different from the above.”

66. The World Health Organisation summarizes the difference between sex
and gender in the following way:
“Sex refers to “the different biological and physiological characteristics
of males and females, such as reproductive organs, chromosomes,
hormones, etc.”
“Gender refers to "the socially constructed characteristics of women
and men - such as norms, roles and relationships of and between
groups of women and men. It varies from society to society and can be
changed. The concept of gender includes five important elements:

relational, hierarchical, historical, contextual and institutional. While
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most people are born either male or female, they are taught
appropriate norms and behaviours - including how they should
interact with others of the same or opposite sex within households,
communities and work places. When individuals or groups do not “fit”
established gender norms they often face stigma, discriminatory
practices or social exclusion - all of which adversely affect health.”32
67. The Council of Europe Convention on preventing and combating
violence against women and domestic violence is an international human
rights document that contains a definition of gender. In Article 3, gender is
defined as “socially constructed roles, behaviours, activities and attributes that
33

a given society considers appropriate for women and men.

68. It is a well-known fact that in many languages there are no different
words for Sex and Gender. In Arabic language:

‘Gender’ and ‘sex’ both defined in a medical dictionary (English - Arabic) as:
34nu_:~1_-‘i ji _)SJ o
According to Al-Mawrid, ‘gender’ is:
(Y5583 Cua o) il (1)
35(Aal) (& il 5 LNl Cum o) il (2)

According to the same dictionary, ‘sex’ is:

() waind) (1)
Al ¥ 5l 3, SA ()
36LY1 & sana 5l HsSAl g sane ()

In another modern dictionary of English-Arabic, An-Nafees, ‘Gender’ is:

37(Radl) b ulill y LS Cua (he) uinl)

And ‘Sex’ is:
32 Council of Europe at: https://www.coe.int/en/web/gender-matters/sex-and-gender
33 The Council of Europe Convention on preventing and combating violence against women

and domestic violence.

34 Kamal El-Din El-Hennawi, Medical Terms Dictionary, English-Arabic, Manshurat al-
Maktaba-tul-Asriyyah, Beirut, Lebanon

35 Munir Ba’albaki, Al-Mawrid, A Modern English-Arabic Dictionary, 2005, 49t Ed., DAR
El-Ilm Lil-Malen, Beirut, Lebanon

36 Munir Ba’albaki, Al-Mawrid, 2005, 49th Ed., DAR El-Ilm Lil-Malen, Beirut, Lebanon

37 Magdi Wahba, An-Nafees, The 21st Century English-Arabic Dictionary, 2000, Librairie
du Liban Publishers SAL, Beirut, Lebanon
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(LY 53,583 Cua e pinll (1)
38(LAY) sl) dalaall puinll o) 3 a8 (2)

Member of the opposite

Whereas, the term “sex” is translated in Urdu as Jins (o) and term
gender is translated in Urdu as sinf (—x=).
69. In some cultures and societies a person or a human being is defined
and identified by his or her ‘gender’ and not by his or her ‘sex’. In those
cultures and societies the gender of a person has precedence over his or her
sex. This is relatively a recent phenomenon but is getting ground very fast in
some cultures and societies. However, in Islam the defining factor for a
human being in this context is “sex” not the “gender”. According to the
teachings of Islam, a person has to be identified from his or her biological and
physiological identity which is his or her “sex”.
70. In many cultures and languages “sex” and “gender” are considered two
different terms in characterizing a person as male or female. Some cultures
and societies give “gender” a precedence over the sex of a person and
characterize a person as male or female according to their roles in society or
as they perceive themselves irrespective of their “sex”, whereas other
societies and cultures give the physical sex of a person a precedence over the
“gender” of that person to characterize him or her as a male or female.
71.  According to the following verse of the Holy Quran, Allah has created
human beings as male or female and through them He has created couples,
which ensures the procreation and continuation of the human race. Islam
only recognizes two sexes i.e male and female, with the sexual union of whom

the birth of a human being is possible. Therefore, Islam requires both the

male and female persons to make their gender subject to their respective

38 Magdi Wahba, An-Nafees, The 21st Century English-Arabic Dictionary, 2000, Librairie
du Liban Publishers SAL, Beirut, Lebanon
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sexes. The procreation of human race through Shariah compliant legal means
is one of the purposes of the Shariah which is called Hifz-ul-Nasal (J~3) Léx),
This is unanimously recognized as one of the goals of Shariah by all the
Muslim Jurists. Islam only gives recognition to only two sexes i.e. male sex
and female sex and, therefore, it makes the sex as the basis of identity of a
male person and a female person and not their gender. Gender is subject to
the sex of a person according to the following verses of the Holy Quran which

are the basis for the promotion and protection of human race and progeny:

LN o S35 B u’u%muu s #ﬂ” d»t(‘(n }vuuvw

SO SNt f J‘uwut (u./r Ju,u SRS d»i,u!wu 1,

“O humanity! Be mindful of your Lord Who created you from a

single soul, and from it He created its mate, (i.e, Adam and

Eve.) and through both He spread countless men and women. And

be mindful of Allah—in Whose Name you appeal to one another—
and "honour’ family ties. Surely Allah is ever Watchful over you.”

TSGR TS th WLl u’d’%muu o wfl" S

20(IA8) Y u’/olu’u“ ,dépu dl u“uo,uu/, % VIL,P-.,.,-‘,.:.IZ::_,/}
“He is the One Who created you from a single soul, then from it
made its spouse so he may find comfort in her. After he had been
united with her, she carried a light burden that developed
gradually. When it grew heavy, they prayed to Allah, their Lord, “If
you grant us good offspring, we will certainly be grateful.”
[Emphases Added]

In the following verse of the Holy Quran the Allah (SWT) says that He
has created only two sexes hence all the human being are divided into these

two sexes of male and female.

| 7
[ A S “ 5 > . ‘ sl Sew
41_&::::-@1; /3 el s:ijj::-fiﬁj::-gt’ Gl L;JIL;(‘Q.

“O Mankind! We created you from a male and a female.”

2 & AT Gh g &
“and from the two of them, He spread forth multitudes of men, and

of women.”

This concept is further endorsed by another verse:

39 An-Nisaa, 4:1

40 Al-A'raf, 7:189

41 Al-Hujuraat, 49:13
42 An-Nisaa, 4:1
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J’ui’dﬂj //r/j,“ u"f/’jij’ ftf J;:; (r’/\\j) d’jj L:)J:; ;{E @K/ ”r;‘
“Then he became a clot; then He created him and formed him. And

made of him the two sexes, male and female.”
[Emphases Added]

The above mentioned verses of the holy Quran direct us that human
beings are divided into two sexes i.e. male and female and we call them in
Urdu Mard (2) and Aurat (<.s=), respectively. Hence, according to the
injunction of Islam there is no other sex or gender other than male and
female. Any human being who has some ‘defect’ or ‘deficiency’ in his or her
sexual, biological, physiological or hormonal characteristic from his or her
natal sex then Islamic Law or Shariah does not consider such a human being
as a person of some other sex or gender. Islam clearly refers to such a person
as member of either of the two sexes i.e. male or female. Such persons are
called Khunsa in Arabic which are divided into “male Khunsa’ and ‘female
Khunsa’ and which are closely translated into English as ‘intersex’ persons.

72.  Since in Islam ‘sex’ is the basis of identity of male and female therefore,
Islam does not allow the voluntary change of sex by any male or female,

either by way of medical or hormonal etc. intervention. The basis of this is the
Hadith of the Holy Prophet (2£) in which he categorically forbade castration

of male persons. In addition to that to castrate someone like any slave or any
captive is forbidden in Islam. There are many Ahadith in this regard, some of

which are as under:
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Narrated Ibn Masud (RA):

We used to fight in the holy battles in the company of the Prophet

(~les 5 ndle 4 ALa) and we had no wives with us. So we said, "0

Allah's Apostle (¥)! Shall we get castrated?" The Prophet ( 4V L=

alus A5 ko) forbade us to do so.

43 Al-Qiyaama, 75: 38-39
44 1404) aluay (4787 ) 3 ol
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According to the hadeeth of Sa‘d ibn Abi Waqqaas: The Messenger
of Allah (blessings and peace of Allah be upon him) forbade
‘Uthmaan ibn Maz'oon to be celibate. If he had given him
permission, we would have gotten ourselves castrated.
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Narrated Sad bin Abi Waqqas (RA):

Allah's Apostle (alus ~Js ~le 4 Ls) forbade 'Uthman bin Maz'un
to abstain from marrying (and other pleasures) and if he had
allowed him, we would have gotten ourselves castrated. (1)
Narrated Sad bin Abi Waqqas (RA) :

The Prophet (alus s ~de 4 L=) prevented 'Uthman bin Mazun
from that (not marrying), and had he allowed him, we would have
got ourselves castrated.

These Ahadith provide the legal basis of the fact that Islam does not
allow to alter the sexual organs because in Islam sex is what defines the
identity of a human being as male or female.

73. Therefore, in Islam males as well as females are not allowed to act and

behave as an opposite sex to the one which was assigned to him or her at the
time of his or her birth. Following Ahadith of the Holy Prophet (¥£) are the

basis of this concept that both the persons male or female should conform to

the sex at which they were born.
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Narrated Ibn "Abbas:

The Prophet (£) cursed effeminate men (those men who are in
the similitude (assume the manners of women) and those women
who assume the manners of men, and he said, "Turn them out of
your houses." The Prophet (£) turned out such-and-such man,
and ‘Umar turned out such-and-such woman.[Bukhari]

451402 ) aluss 4786 ) i ol s,
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Narrated Um Salama:

That once the Prophet (£) was in her (Um-Salama) house, and an
effeminate man was there too. The effeminate man said to
‘Abdullah, (Um Salama’s brother) "0 "Abdullah! If Ta'if should be
conquered tomorrow, I recommend you the daughter of Ghailan,
for she is so fat that she has four curves in the front (of her belly)
and eight at the back." So the Prophet (%) said (to his wives)
"These effeminate (men) should not enter upon you (your houses).
[Bukhari]

Abu Hurayrah (May Allah be Pleased With Him) reported that an

effeminate man who had dyed his hands with henna (as women do) was brought
to the Holy Prophet (£%), and it was said, “O Messenger of Allah! This man is

imitating women.” So he banished him to al-Nagi’ (as a punishment, sending him
to an isolated place, and to protect others). It was said, “Why do you not kill him?’
He said, “I have been forbidden to kill those who pray.” (Reported by Abu Dawood,

4928, and others. See Saheeh al-Jaami’, 2502).
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74.  The concept which are considered as relatively new by some cultures
and societies that a female person can act and behave like a male and a male
can act and behave like a female is explained in a Hadith mentioned herein
above, such females are called Mutarajilat Min al-Nisa (sbdll o O3a yiall)

and the males who act like females are called (Mukhanaseena min al-rejal)
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(Ja L e faadll) both are cursed by Allah according to the saying of the Holy
Prophet (£). This means that according to Islam if such persons are involved in
lewd talk or activities then they can be put under restrictions by law.

75.  To answer this question that whether sex should conform to gender or
gender should conform to sex, the injunctions of Islam according to the Quran

and Sunnah of the Holy Prophet (2%) are very clear that gender of a person

should conform to the sex of that person. The Quran has categorically stated in
many verses that Allah has created human being either male or female. Every
Human being is an offspring of male and female upon which the concept of sex
and gender of Islam is based according to the teachings of Islam. This clearly
means that no one is allowed to act opposite to his or her sex.

76. Hence, according to Islamic injunctions as laid down in the Holy Quran
and Sunnah of the Holy Prophet (%), the sex (u~x) of any person has
precedence over gender (—x.=) of any person, be it male or female, therefore,
any law, rule or regulation which gives gender of a person a legal precedence

over sex is illegal and void being against the injunctions of Islam as laid down

in the Holy Quran and Sunnah of the Holy Prophet (£%).

Determination Point II1

Whether the terms ‘gender identity’ as defined in section 2(1)(f) and
the term ‘gender expression” as defined in section 2(1)(e) of the
impugned Act and as they are used in different provisions of the
impugned Act are in accordance with injunctions of the Quran and
Sunnah or not?

77. The impugned law makes “gender” as the basis of” “gender identity”
and permits any person to identify himself or herself in accordance to his or
her innermost and individual sense as either “transgender man” or
transgender woman” in accordance with section 3(1)(n) (iii) of the impugned
Act. For having this form of “gender identity” of a person, male or female,

which is different from the sex of person assigned to him or her at birth
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Section 2(1)(f) of the impugned Act makes it possible for a person to be
identified as:
i) Male;
ii) Female;
iii) A blend of both, or;
iv)  Neither of them.
Section 2(f), of the impugned Act states as under:

“Gender identity” means a person’s innermost and individual
sense of self as male, female or a blend of both or neither; that
can correspond or not to the sex assigned at birth.”

This definition of “gender identity” does not conform to the criteria of
identity of a male person and a female person according to the injunctions of
Islam. It was argued by some respondents before us that according to many
studies in the field of Psychology, it is a fact that a person, male or female, can
have different perception about his or her gender to the sex assigned to him
or her at the time of birth. Consequently, in many cases, such a person acts
and behaves differently from what a society expects from them on the basis of
the sex assigned to them at the time of birth. In Islam, the basis of “gender
identity” of a male or female is the sex of that person. It is the sex of a person
which defines a person as a male and female. In Islam, the gender should
conform to the sex, and not the sex should be made to conform to the gender.
Gender is a social construct as it is being referred nowadays which is
dependent on different variables and may be associated with a person or the
societal surroundings of that person. Whereas, sex of a person has
physiological representation associated with physical, biological and bodily
functions of a person. In Islam self-perception of a person which is opposite

to the biological sex of that person does not make the basis of ‘gender
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identity” of a person (male or female) the basis of ‘gender identity’ of a

person is only the biological sex of a person.

78.

Islam assigns many religious roles and duties to every Muslim on the

basis of their sex, like:

ii.

All the directions and injunctions regarding marriage in the Holy
Quran and Sunnah of the Holy Prophet (3) are based on sex, and not
the basis of “self-perceived gender” of a person, like consummation of
marriage, the solemnization of Nikah, settlement of Mehr and
pronouncement of Talaq and Khula, etc. All the directions ( @WSal) of
Allah and the Holy Prophet ( #) regarding marriage are divided upon
the male and female persons. Such directions (“WSal) cannot be
executed in accordance with the injunctions of Islam based on Holy
Quran and Sunnah if the gender identity of a person is allowed to be
made on the basis of the term “gender identity” as defined in Section
2(1)(f) of the impugned law.

Some of the directions regarding Taharah (s_4%) in Islam are based on
sex of a person, and not on the gender of a person, like the directions to
women for the period of menstruation (=) have direct linkages with
the performance of Salat (Ejim), Soam (ss=), and even the Hajj.
Meaning thereby a person whose sex is female by birth or who is
woman and feels that her gender is that of a male and on this basis of
her “innermost feelings” and starts “self-perceiving” herself as “male"
and thinks it is permissible for her to perform Salat (B;La) or keep
fasting during the period of menstruation (u==) cannot be allowed in
Islam. This change in her “gender identity” will also affect the religious
rights of the public at large because for example such a physically

female person, who becomes a ‘male’ on the basis of her self-
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1ii.

perception, will not be allowed to stand in between the Suf (—=) of
males in a Masjid (2>), there are rules for males and for females of
making Suf in a Masjid to offer prayer.

Similarly, all the directions of Islam regarding division and distribution
of inheritance shares are based on the basis of sex of the legal heirs of a
deceased. It is the sex of a person, which has the defining status to
decide how much share that person will get from the inheritance. A
male person cannot get the share of a female person and a female
person cannot get the share of a male person. Therefore, the right to
inherit as mentioned in Section 7(2) of the impugned Act is against the
injunctions of the Islam, which states that:

“The share of Transgender Persons shall be determined as
per the gender declared on CNIC in accordance with the
law of inheritance in Pakistan.

According to the wordings of Section 7(2) of the impugned Act,
the share of inheritance shall be determined as per the gender declared
on CNIC by any person, which means if a woman starts feeling that she
is a male person and gets herself registered as a male person in the
record of NADRA and accordingly gets CNIC, then she will be entitled to
get the share of a male out of the inheritable property.

It was also argued before us as that this provision of the
impugned Act can be misused by a male also , for example that Civil

«

Servant Pension Rules of some provinces allow that “ unmarried
daughters are entitle to get benefits from the pension of their parent”,
so according to the petitioners even a male person in such situation can
‘legally’ get an advantage by getting a CNIC of ‘Transgender female”

which means a son of deceased person can legally become “a daughter”

of that person by getting himself registered as a “transgender women”
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iv.

79.

from NADRA in pursuance of some provisions of the impugned Act. In
support of their arguments, they relied on a case titled “Rukhsar versus
Govt. of KP and four others” (W.P. No.1277-A/2021).

In performance of Hajj, if the gender as perceived by someone for
himself or herself will be made the basis of ‘gender identity’ and not
the sex, then there may occur a serious problem in performance of Hajj,
as the Ahram (¢'_~)) for male and female persons is different. If a
person, who is a female by sex and perceived herself as male, and
consequently changes her identity as a man in the documents of
NADRA, etc. and accordingly she insists to wear the Ahram (¢'_=)) of
man to perform Hajj, then naturally she cannot be allowed. Likewise, a
male person, whose sex is male by birth and subsequently he started
perceiving himself as a female and changes the documentation with
NADRA and accordingly insists to perform Hajj, by wearing female
Ahram (¢'~)) on the basis of his right of “gender expression” which is
defined in section 2(1)(e) and seeks permission to have
accommodation with females while performing Hajj on the basis of
Section 14, which provides the right of access to public places , then
naturally it cannot be allowed. These are serious problems, which the
people will face and as a result of which they are not permitted to
perform Hajj in accordance with the injunctions of Islam.

In addition to that we noted that, during hearing of the cases in hand

on 18.10.2022, a person namely Shahana stated at bar that under the

impugned Act, NADRA issued CNIC with Gender Mark “X” to intersex person,

due to which such persons are unable to perform Umrah and even Hajj. Some

other petitioners who appeared before us and identified themselves either as

intersex persons or eunuch persons reaffirmed that this is a practical
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problem being faced by them regarding inability to perform Hajj and Umrah
with Gender Mark X Card and that this hindrance is a product of the
impugned Act. This shows that the issuance of ID Cards with Gender Mark “X”
to intersex persons is creating practical and procedural difficulties and
hurdles in performing the religious duty of Hajj and Umrah. Upon our query
NADRA replied that they do not have any Rules or Regulations for issuance of
CNIC with Gender Mark “X”, and that it follows the impugned Rules made
under the Impugned Act

80. Some intersex persons also filed petitions challenging the impugned
law on the ground that the way the term "transgender” is defined in Section
2(1)(n)(iii) of the impugned Act is wrong and the right granted to persons
(male and female) to get their gender identity even the name changed in CNIC
and other identity document provides the easy way of committing deception
and impersonation by some in the society. According to the provision
contained in Section 2(1)(f) of the impugned law regarding 'gender identity' on
the basis of self-perception, the persons who are either male or female
biologically are allowed to change their names and their gender in CNIC issued
by NADRA under the category of cards issued by NADRA as "X" gender cards.
This Act has opened the gates for badly infringing upon the rights of intersex
(Khunsa) persons because intersex persons are the persons who are physically
impaired and disabled sexually and this law is enacted for the protection of
such category of persons which fall within the definition of intersex or
eunuchs within the definition of this law. Generally intersex persons are less
educated in Pakistan and face worst form of discrimination from the society
and the State has no mechanism whatsoever to provide them shelter and
support. These intersex person who are called as "Khusra" alleged that the

Government has promulgated this law supposedly for them because they are



S.P. No.05/1/2020 + 11 Connected Shariat Petitions Page | 94

“handicapped” or special persons ; but on the contrary those persons who are
physically and mentally fit, male or female persons, just by changing the
gender identity in the registration documents of NADRA and identifying them
as “transgender man “ or “transgender woman” get special benefits provided
by the State, whereas the intersex and eunuch persons remained deprived.
They categorically stated that the impugned law is a sham law and
promulgated with malice. According to them some NGOs only want to
forward their agenda. The gist of the written arguments submitted by a

person who called herself "Kashish" is reproduced as under:

e TV X b L U FEGF L L st U o o1 ef Lokl
X/bwufd/d"/ @l.:u/gn;/uc‘-lgdfféfgut‘/@Lb}fﬂjfu//ﬂ@ujl
ordest G L s L (Fair gty 2F LUK S LI (F L 565
b £ 15 1 0P L Andic flor mlenit L L3KXS S b/ Usfnia
2 st b 336 e e (E LS st 1T 25 L BT 5 15
Jecde g see bin i Ut Il u b o s st EI6T
c S Bl pn e Ul udb o A8 St e b £ S bl L £
L1225 U SIS e g QT s BT o fon i e 25 L 81
S -un sl S e e 2L L S Pimun Feh 238 LTS A Sur
J;lé“;ca%JVictimu!Witnessugfugdxj“uu_/: LaJ’Afc:)wa"ﬁ
= SunFlth) SIS e sl L nwmm}ftJ,w/oumé}f;/,?&
_Jﬁéuﬂ/i:uﬁé_/,lé’fcjm
P3P e S lops

:JPL;?I»JL.»QZOlS’(l)

Y PRI T, (O SRRV L TPV A NI H Y N1
S I F Wzt S St =t 38200 F 1l A St 20 00
K SIS X K S
;&,,,IJI;JI

WMM5’u,/_~,g;;k;i‘¢wwi£;ﬁu,/mkzﬁéwzms
2 e Kbl LU PO = LA UG ciel§Uted f e
uﬁéuw?‘apJi,/..gc;é.uk;‘%&;tfxfuf?‘apduﬁ ;ﬁu,%u{uSO/Jﬂu’(
S dUA S s G K 5 en L 1—e F1i XS
e G I Ui 23 S TR e fsd e LT e



S.P. No.05/1/2020 + 11 Connected Shariat Petitions Page | 95

u;’/é_ h“,‘(f’:l” gu:q-LfQZ(}/’/n/f.{‘;ﬂ,«; d/uﬂ/;!ic;uﬁdz’MX?Zq/uﬁM{X
e LiAX AL L s FT S s

0P Lk L 2412018
‘nu‘fdwLd}@o,+g9v@n2yd,@¢5/KXwa£&Qm !dlabjte
UL E STt kX T un F & F o ot e oo ST 5 fp
et P KL 2 ST,
NI
$puinatSest b Lot i p d Se ol But o dects
oI e g & Sir bl % o o Lor sl brlp U556 Ko sl G e
LL,:JV;gg:&&/d&/;!+b//%!{ﬁﬂ@uéd;guu'ﬁgj;ulbab'b//g‘.»l:bﬁbuf
UEAX Lyt Ll LS E LW T W T S
AL LS e L IF Ut e STeti L gl tertten Ll st
St e STULGE ST LY o FEHES e Ul 2 oo ¥ )
e TS

—tbbels oS 0L E S £ 2512018

ST 8 S N Lk Fees L efize i1t
e P X Bt kG &
:&mlu"l;!l

S5F et b1 o Tt (B E b LK U 15 P
2t L TR F e S & T S Pk P L7 i S
L2 Pl SNV e L b ¥ed §of ol Sebnf ool
Gk KFEX Tt L oS T G WP et P LT
oS A E Hr L8 S e P S 16 o K3 P
-fndf?C/k/(
0P SO L u£i2018

e LT 6t bt i sl P S UMK £ EIN Je b
:Jg)ul‘f"l/"-“l

ew v Uil o o1 od e Xeob G LI ests §7 Ll 756K 1 et
e TE Ao s Oversiee Lot o o3 KFEX SR 22l I2 g S o
it A1 e P
It k12018



S.P. No.05/1/2020 + 11 Connected Shariat Petitions Page | 96

L LI 57 08508 11 (S 2 p et S o £ i Ject
gt 86 e B Y w F QL 5L S 2,062 SV Ut s
S Gy Un p 2 5L it e ST

81. In addition to that another person namely Almas Bobby identifying as
an intersex person (she also appeared before the august Supreme Court in a
case reported as 2013 SCMR 187, and was appointed as the focal person in
such matters) raised serious objections to the impugned law stating that the
same has been promulgated by the State without the consultation of the
intersex persons, instead under the pretext of term “transgender” some non-
governmental organizations hijacked the issue of actually sexually disabled
persons falling within the definitions of intersex persons. She presented her
lengthy arguments before the Court. Some of the contents of her written

arguments are as follows:
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82. In view of above, it is concluded that according to injunctions of Islam
the gender identity of a person cannot be based on inner most feelings or as
per self-perception of a person which is other than the biological sex of that
person as stated in Section 2(1)(f) of the impugned Law while defining the
“gender identity”, which states as under:
“2(1)(f) "Gender identity” means a person's innermost and
individual sense of self as male, female or a blend of both or
neither that can correspond or not to the sex assigned at birth.”
Similarly, the gender identity of a person cannot be based only the
basis of his or her attire or outer look or a person presents his or her gender

as stated in Section 2(1)(e) of the impugned Law, which states as under:

“2(1)(e) “Gender expression” refers to a person’s presentation
of his gender identity, and the one that is perceived by others.”
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Determination Point-1V
Whether Islam permits medical treatment for those persons who suffer
from physical infirmity in their reproductive system or in sexual organs
related to their sex etc.?

83. Islam being a pro-life religion permits all types of medical cures and
treatment for human beings that are lifesaving and promote the cure and
health in human beings in the following Hadiths of Sahih Bukhari, in Kitab al
Tib the Holy Prophet (3¥) said:
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Narrated Abu Huraira RA: The Prophet (¥) said, "There is no

disease that Allah has created, except that He also has created its

treatment.”

In the light of above referred hadith, any kind of medical treatment and
cure is legal and permissible which is related to the cure of reproductive
infirmity.

84. In this regard, we consider the relevance of the resolution which was
passed by the specialized agency of an international organization i.e. OIC of
which Pakistan is a member. The Council of the International Islamic Figh
Academy of the Organization of Islamic Cooperation (OIC), in its twenty-fifth
session’s meeting in Jeddah, Kingdom of Saudi Arabia, from 29 Rajab 3
Shabaan 1444 AH, corresponding to 20-23 February 2023, reviewed the
research submitted to the Academy on the subject of “Statement of the ruling

on changing the gender in Islam”, and resolved as follows vide Resolution

No. 251 (25/13), Explaining The Ruling On Gender Reassignment In

Islam:
“FIRST: "Gender Reassignment means the transformation of
a male into a female, or the transformation of a
female into a male.
SECOND: Gender reassignment is forbidden by Shariah,

because it is a change of Allah’s creation, which is
included in the Almighty's saying: “And surely I will
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lead them astray, and surely I will arouse desires in
them, and surely I will command them and they will
cut the cattle' ears, and surely I will command them
and they will change Allah's creation. (Al-Nisa:
119), and for the hadith narrated by Al-Bukhari on
the authority of Anas - may Allah be pleased with
him - He said: The Prophet (may Allah's peace and
blessings be upon him) cursed the effeminate men
and the masculine women, and said: "Expel them
out of your houses."

THIRD: If the husband outwardly transforms himself into a
female, then the wife has the right for annulment /
dissolution of the marriage contract due to a defect,
and if the wife outwardly transforms herself into a
male, then the husband may pronounce divorce.

FOURTH: The legal provisions relating to males and females,
including religious and civil rights and duties,
remain constant as they were before one of them
apparently transformed himself from male to
female, or from female to male, especially with
regard to the provisions of custody of minors,
maintenance, and inheritance, because his
transformation of himself into a female or a male is
not considered a real change, but rather an
apparent change as decided by the doctors, so it has
no effect on the provisions that were proven before
one of them against this action.

The International Islamic Figh Academy RECOMMENDS:

1- Calling on governments and states to prevent these operations,
raising awareness of their dangers and their destructive
consequences for the perpetrator and societies, and directing
people who have disorders or obsessions in gender identity for
psychological or other reasons to be treated.

2-  Raising awareness of the seriousness of calls that defend
homosexuality and gender change, and aim to spread vice and
spread obscenity under the pretext of defending individual
rights and freedoms.

3-  Returning to Allah Almighty and resorting to Him and to what
is permitted by the true Sharia, and assigning to Him the
reasons for medication, for it is healing from all problems,
especially mental disorders and others.”
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85. Hence, according to the injunctions of Islam in accordance with the
principle of Hifz al-Nasl (3~ kis) i.e. protection of life, the treatment of any
infirmity in the sexual organs or reproductive system does not make any
male or female into a person of a gender differing from the one which
conforms to his or her biological sex. If a woman loses her ability to
reproduce due to any reason, then that does not change her gender. Even in
case of the complete loss of her reproductive ability, her gender will remain
the same, and all the injunctions of Islam i.e Ahkamat (“wSal) according to
directions of Allah and the Holy Prophet (#) which are meant for women
will continue to apply on her. Same is the case of male persons that in the
event of any infirmity in their sexual organs or reproductive system, their
gender will not change. Therefore, any kind of corrective surgery in the
reproductive organs is permissible according to the injunctions of Islam on
the basic principles of Shariah i.e. Hifz al- Nafs (4l kés) i.e. protection of life
and Hifz al-Nasl (3~ kés) j.e. protection of progeny. Any kind of medical
intervention in a human body which adversely affects the sexual ability and
reproductive ability of that person without any valid medical reason is not
permissible. All such medical treatments must be carried out in accordance
with the governing principle that the gender of a person must conform to the
sex of a person.

86. Senators Mushtaq Ahmad Khan and Kamran Murtaza, Senior ASC along
with other petitioners argued that complete impugned Law is against the
injunctions of Islam as laid down in the Holy Quran and Sunnah because
nobody is allowed to change his or her gender identity on the basis of their
innermost feelings or self-perceived gender which is different from his or her

biological sex assigned to him or her at the time of birth.
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87. We have heard the arguments of the parties and experts at length,
reviewed the research and other material provided by the parties as
discussed hereinabove and we have come to the conclusion to firstly declare
that according to Islamic injunctions as laid down in the Quran and Sunnah,
the gender of a person is subject to the biological sex of a person, therefore,
gender of a person must conform to the biological sex of a person. The basis
of this declaration is that , there are ,many rulings or Ahkamat (“w5al) and
Ibadaat (<)3=) of Islam which are subject to biological sex of a person and
not the gender of a person, such Ahkamat (“w\S=)) include performance of
salat (33k=), keeping of Som (s=), performance of Haj (z~), and distribution
of inheritance, etc.

88.  We have noticed that in section 2(1)(n) of the Impugned Act five
different  terms; namely (i) intersex, (ii) eunuch, (iii) transgender man,
(iv) transgender woman and (v) KhwajaSira are included in one definition of
‘transgender person’. Whereas, the terms Intersex, Eunuch and KhawajaSira
refer to biological variations in sex characteristics of a person that do not fit
into male or female classification, while ‘transgender man’ and ‘transgender
woman, refer to individuals whose self-perceived gender identity differs
from the sex they were assigned at birth or from the sex they have
biologically. The inclusion of all these different terms in one single term is the
main cause of confusion and conflation about the impugned Act because not
only all those persons who fall within the category of any of the five category
of persons used in section 2(1)(n) are different physically but the ruling of
Islamic injunctions according to Quran and Sunnah about them are also

different on the basis of their biological sex.
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89. Islamic injunctions recognize the existence of intersex person. In Arabic
such persons are called Khunsa (<32) and in Urdu they are called Khusra (o)
as is also mentioned in Section 2(1)(n)(i), therefore this section 2(1)(n)(i) of
the impugned Act which defines the term Intersex (Khusra) is not against the
injunctions of Islam. Islamic law and jurisprudence provide intersex person all
those rights which are mentioned in the impugned Act, even an Islamic State
may take affirmative actions to support intersex persons being special persons
who are members of a discriminated community and are deprived of their
fundamental rights which are guaranteed by our religion. They are entitled to
each and every fundamental right provided by the Constitution of Pakistan

1973 to every citizen of Islamic Republic of Pakistan.
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90. Similarly, Islamic injunctions do recognize the existence of eunuch

persons, who are called Khasi (<=3) in Arabic as well as in Urdu (they are
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also called KhawajaSira (\>= ~)5) in Urdu)#6é, which term is wrongly placed
in Section 2(1)(n)(iii) instead of Section 2(1)(n)(ii) being the Urdu translation
of English word, eunuch. Eunuchs are considered as male person with serious
and permanent sexual infirmity in their male sexual organs. They also fall in
the category of special persons and deserve special attention of the society
and the State. Hence, Section 2(1)(n)(ii) of the Impugned Act is not against
the injunctions of Islam but needs clarity as identified hereinabove that
according to Islamic injunctions a person cannot undergo castration to
become eunuch at his will. It is only allowed on medical requirement and on
medical grounds.

91. However, Section 2(1)(n)(iii) of the impugned Act is against the
injunctions of Islam for the reasons stated and discussed in this judgment
that many Islamic Ahkammat (2WS=)) and Ibadat (<)2ke) are applicable on
the basis of biological sex of a person (male or female) which cannot be based
on the innermost feelings of a person (male or female) or self-perceived
identity about his or her “gender” being different from the sex he or she has
since birth, therefore, we have declared Section 2(1)(n)(iii) of the Impugned
Act as against the injunctions of Islam.

92. Section 3 of the impugned Act allows a person to get his or her “gender
identity” changed from his or her biological sex in identity documents
including with NADRA on the CNIC, CRC, Driving Licence and passport etc.
Hence, by permitting any person, male or female, to change his or her gender
in accordance to his or her inner feelings, or self-perceived identity, which
may not conform to the sex assigned to that person at the time of birth, will
create many serious religious, legal and social problems in society under

section 3 of the impugned Act by having gender identity of a “transgender

46 F“/‘/J?(/,:dﬂl!§/b')d};o)/l
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women” a person who is biologically male will be legally able to get access to
socio-religious gathering of females or public places meant exclusively for
females, and same will be the case of a person who is biologically a female
and gets the gender identity of “ transgender man” under Section 3 of the
impugned Act, she will legally be considered as male, which will pave the way
towards many socio-religious problems in the society.

93. We are also inclined to accept the arguments of the petitioners that on
the basis of ‘prohibition against discrimination’ as envisaged in section 4 of
the impugned Act, the right to privacy of females in our society will become
vulnerable and can be violated. As stated herein before that this law will pave
the way for criminals in society to easily commit crimes like sexual
molestation, sexual assault and even rape against females because this law
makes it easy for a biological male to get access to the exclusive spaces and
gatherings of females in the disguise of a “transgender woman”. Hence,
blocking the way of evil in a society is the duty of the State under the
principles of Sadd az-Darai or the principle of blocking of evil. Hence, Section
3 of the Impugned Act is declared against the injunctions of Islam as laid
down in the Holy Quran and Sunnah as the biological sex of a person can only
determine the gender identity of a person male or female.

94. Section 7 of the impugned Act which talks about the “Right of
inheritance” of “transgender person” is also against the injunctions of Islam
as laid down in the Holy Quran and Sunnah; because no one can get any share
of inheritance on the basis of “self-perceived gender identity” which is
possible under Section 7 read with other sections of the impugned Act.
According to the Injunction of Islam as laid down in the Quran and Sunnah all
the legal shares of inheritance are to be divided among the legal heirs of the

deceased on the basis of their biological sex.



S.P. No.05/1/2020 + 11 Connected Shariat Petitions Page | 106

95. As we have already decided hereinabove in the light of verses of Holy
Quran and the Ahadith of the Holy Prophet (3) a person’s sex has precedence
over gender of that person, be it male or female. Therefore, the gender of a
person cannot be made the basis of identity of that person.
Hence, the use of term “transgender” for gender identity on the basis of
self-perceived identity, which is contrary to the biological sex of the person, is
also against the injunctions of Islam.

96. For these reasons stated hereinabove, we declare Section 2(1)(f)
containing definition of “gender identity”, Section 2(1)(n)(iii), Section 3 and
Section 7 of the impugned Act, titled, “The Transgender Persons (Protection
of Rights) Act, 2018” as against the injunctions of Islam as laid down in the
Holy Quran and Sunnah of the Holy Prophet (¥) and will cease to have any
legal effect immediately. Hence, the Shariat Petitions challenging the
Transgender Persons (Protection of Rights) Act, 2018 are accepted in view of
above terms. Consequently, the provisions of the Transgender Persons
(Protection of Rights) Rules, 2020 relating to the above mentioned Sections of
the impugned Act, which have been declared as against the injunctions of
Islam, shall also cease to have legal effect. However, the pending Shariat Misc.

Application having become infructuous is hereby disposed of. Similarly, the

captioned S.P. No.02/1/2022 (Abdur Rehman, Advocate v. NADRA & another),

S.P. No.03/1/2022 (Hammad Hussain v. Federation of Pakistan & another) and

S.P. No.18/1/2022 (Muhammad Younas Qureshi, etc. v. NADRA & another)

challenging Regulation 13(1) of the National Database and Registration
Authority (Application for National Identity Card) Regulation, 2002 are
hereby disposed of being infructuous as the impugned Regulation 13(1) has

been deleted by NADRA during the proceedings of these petitions through the
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National Database and Registration Authority (Application for National

Identity Card) (Amendment) Regulations, 2022.

(JUSTICE DR. SYED MUHAMMAD ANWER)
ACTING CHIEF JUSTICE

(JUSTICE KHADIM HUSSAIN M. SHAIKH)
JUDGE

Announced in Open Court
on 19.05.2023 at Islamabad.
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(JUSTICE DR. SYED MUHAMMAD ANWER)
ACTING CHIEF JUSTICE



